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Presidential Documents

Title 3—

The President

[FR Doc. 01-12847
Filed 5-18-01; 8:45 am]
Billing code 4710-10-M

Presidential Determination No. 2001-14 of April 30, 2001

Certification To Permit U.S. Contributions to the Inter-
national Fund for Ireland With Fiscal Year 2000 and 2001
Funds

Memorandum for the Secretary of State

Pursuant to section 5(c) of the Anglo-Irish Agreement Support Act of 1986
(Public Law 99-415), as amended in section 2811 of the Omnibus Consoli-
dated and Emergency Supplemental Appropriations Act, 1999 (as contained
in Public Law 105-277), I hereby certify that I am satisfied that: (1) the
Board of the International Fund for Ireland, as a whole, is broadly representa-
tive of the interests of the communities in Ireland and Northern Ireland;
and (2) disbursements from the International Fund (a) will be distributed
to individuals and entities whose practices are consistent with the principles
of economic justice; and (b) will address the needs of both communities
in Northern Ireland and will create employment opportunities in regions
and communities of Northern Ireland suffering from high rates of unemploy-
ment.

You are authorized and directed to transmit this determination, together
with the attached statement setting forth a detailed explanation of the basis
for this certification, to the Congress.

This determination shall be effective immediately and shall be published
in the Federal Register.

THE WHITE HOUSE,
Washington, April 30, 2001.
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Presidential Documents

Presidential Determination No. 2001-15 of May 11, 2001

Cooperation by Vietnam in Accounting for United States
Prisoners of War and Missing in Action

Memorandum for the Secretary of State

As provided under section 610 of the Departments of Commerce, Justice,
and State, the Judiciary and Other Independent Agencies Appropriations
Act, 2001, as contained in the Consolidated Appropriations Act for FY
2001, Public Law 196-553, I hereby determine, based on all information
available to the United States Government, that the Government of the
Socialist Republic of Vietnam is fully cooperating in good faith with the
United States in the following four areas related to achieving the fullest
possible accounting for Americans unaccounted for as a result of the Vietnam
War:

1) resolving discrepancy cases, live sightings, and field activities;
2) recovering and repatriating American remains;

3) accelerating efforts to provide documents that will help lead to the
fullest possible accounting of POW/MIAs; and,

4) providing further assistance in implementing trilateral investiga-
tions with Laos.

I further determine that the appropriate laboratories associated with POW/
MIA accounting are thoroughly analyzing remains, material, and other infor-
mation and fulfilling their responsibilities as set forth in subsection (B)
of section 610, and information pertaining to this accounting is being made
available to immediate family members in compliance with 50 U.S.C. 435
note.

I have been advised and believe that section 610 is unconstitutional because
it purports to use a condition on appropriations as a means to direct my
execution of responsibilities that the Constitution commits exclusively to
the President. I am providing this determination as a matter of comity,
while reserving the position that the condition enacted in section 610 is
unconstitutional.

In making this determination, I have taken into account all information
available to the United States Government as reported to me, the full range
of ongoing accounting activities in Vietnam, including joint and unilateral
Vietnamese efforts, and the concrete results we have attained as a result.

Finally, in making this determination, I wish to reaffirm my continuing
personal commitment to the entire POW/MIA community, especially to the
immediate families, relatives, friends, and supporters of these brave individ-
uals, and to reconfirm that the central, guiding principle of my Vietnam
policy is to achieve the fullest possible accounting of our prisoners of
war and missing in action.
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You are authorized and directed to report this determination to the appro-
priate committees of the Congress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, May 11, 2001.

[FR Doc. 01-12848
Filed 5-18-01; 8:45 am]
Billing code 4710-10-M
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1773
RIN 0572-AB66

Policy on Audits of RUS Borrowers;
Management Letter

AGENCY: Rural Utilities Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations by
revising certain requirements regarding
the management letter to be provided to
RUS by certified public accountants
(CPAsS) as part of audits of RUS
borrowers.

DATES: This rule will become effective
July 5, 2001, unless we receive written
adverse comments or written notice of
intent to submit adverse comments on
or before June 20, 2001. If we receive
such comments or notice, we will
publish a timely document in the
Federal Register withdrawing the rule.
A second public comment period will
not be held. Parties interested in
commenting on this action should do so
at this time.

ADDRESSES: Submit adverse comments
or notice of intent to submit adverse
comments to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory Analysis, Staff, Rural
Utilities Service, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., STOP 1522, Washington, DC
20250-1522. RUS requests a signed
original and three copies of all
comments (7 CFR 1700.4). All
comments received will be made
available for public inspection at room
4030, South Building, Washington, DC,
between the 8 a.m. and 4 p.m. (7 CFR
1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Richard Annan, Chief, Technical

Accounting and Auditing Staff, Program
Accounting Services Division, Rural
Utilities Service, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., STOP 1523, Washington, DC
20250-1523. Telephone: 202-720-5227.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with state and
local offices. See the final rule related
notice entitled ‘“Department Programs
and Activities Excluded from Executive
Order 12372,” (50 FR 47034).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards
provided in section 3 of the Executive
Order. In addition, all State and local
laws and regulations that are in conflict
with this rule will be preempted; no
retroactive effect will be given to this
rule; and, in accordance with section
212(e) of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)) administrative appeal
procedures, if any are required, must be
exhausted before an action against the
Department or its agencies.

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that this rule will not have
significant impact on a substantial
number of small entities defined in the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The RUS loan programs provide
borrowers with loans at interest rates
and terms that are more favorable than
those generally available from the
private sector. Borrowers, as a result of
obtaining federal financing, receive
economic benefits that exceed any
direct cost associated with RUS
regulations and requirements.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not

significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance programs under Nos. 10.850,
Rural Electrification Loans and Loan
Guarantees, 10.851, Rural Telephone
Loans and Loan Guarantees, and 10.852,
Rural Telephone Bank Loans. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512—1800.

Information Collection and
Recordkeeping Requirements

The reporting and recordkeeping
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
OMB Control Number 0572-0095,
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35).

Send questions or comments
regarding this burden or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, USDA, 1400
Independence Ave., SW., Stop 1522,
Washington, DC 20250-1522.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of title IT of the Unfunded
Mandates Reform Act) for State, local,
and tribal governments or the private
sector. Thus, this rule is not subject to
the requirements of sections 202 and
205 of the Unfunded Mandates Reform
Act.

Background

Title 7 part 1773 implements the
standard RUS security instrument
provision requiring RUS electric and
telecommunications borrowers to
prepare and furnish to RUS, at least
once during each 12-month period, a
full and complete report of its financial
condition, operations, and cash flows,
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in form and substance satisfactory to
RUS; audited and certified by an
independent Certified Public
Accountant (CPA), satisfactory to RUS,
and accompanied by a report of such
audit, in form and substance satisfactory
to RUS.

This rule revises requirements for the
management letter. Section 1773.33(c) is
revised to address continuing property
records (CPRs) rather than the term
plant records. In addition, the
requirement that the CPA state whether
the CPRs have been established, is
expanded wherein the CPA must state
that the CPRs are established,
maintained on a current basis, and are
reconciled to the general ledger plant
accounts. The requirements for the CPA
to determine that the borrower secured
RUS approval for the sale of plant in
§ 1773(c)(5) is expanded to include the
sale, lease, or transfer of assets secured
under the mortgage and to state whether
the proceeds were handled in
conformance with RUS requirements.

The following requirements under
§1773.33 are eliminated: (1) The
requirement for the CPA to determine
that loan funds were deposited in banks
designated in the loan documents; (2) a
corresponding requirement in the
telecommunications management letter;
(3) the requirement for the CPA to
determine that the borrower has
complied with the RUS requirement for
approval of any lease of a building or
land, standard traffic settlement
agreement, billing and collecting
agreements, toll pooling arrangements,
directory service agreements, and joint-
use agreement; and (4) the requirement
for the CPA to determine borrower
compliance with the requirement to
maintain a net plant to secured debt
ratio or a funded reserve for certain
loans wherein the maturity period
exceeds the economic life of the plant
facilities being financed.

Section 1773.33, Management Letter,
specifies the minimum requirements for
the CPA’s management letter. RUS
borrowers have increasingly diversified
into other utility and nonutility related
activities through the formation of
subsidiary and affiliated companies.
RUS has need of information on
investments in these subsidiary and
affiliated companies to assist in its
efforts to monitor loan security issues
and respond to claims of cross
subsidization. A new requirement for
the CPA to provide a detailed analysis
of borrowers’ investments is therefore
being added to the management letter
requirements. The CPA is required to
disclose certain general and financial
information regarding each of a
borrower’s investments in subsidiary

and affiliated companies accounted for
on the cost or equity basis. This
information is readily available in the
investment subsidiary records.

In previous versions of part 1773 the
sample reports, financial statements,
and management letters were contained
in four appendices, two for electric
borrowers and two for
telecommunications borrowers.
Beginning with this revision of part
1773, the appendices will no longer be
codified in the Code of Federal
Regulations. The appendices will be
available in new RUS Bulletin 1773-1,
which will contain all of 7 CFR part
1773 and the appendices. Appendix A
will contain the sample reports,
financial statements and management
letter for electric borrowers while
Appendix B will contain similar sample
for telecommunications borrowers. The
exhibits of the management letters,
which are included in the appendices,
are attached to this notice for
information only. Publishing part 1773
in bulletin form will provide the RUS
audit policy in a user-friendly format. A
single copy of this publication will be
provided to all RUS borrowers and
certified public accounts approved to
perform audits of RUS borrowers and
will be available at http://
www.usda.gov/rus/ruswide.htm.

List of Subjects in 7 CFR Part 1773

Accounting, Electric power, Loan
programs—communications, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas, Telephone.

For the reasons set forth in the
preamble, RUS amends 7 CFR Chapter
XVII as follows:

PART 1773—POLICY ON AUDITS OF
RUS BORROWERS

1. The authority citation for Part 1773
is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

§1773.33 [Amended]

2. Amend §1773.33 by:

A. Removing paragraphs (e)(1)(i),
(e)(2)(i), (e)(2)(1)(B) through (e)(2)(ii),
and (e)(2)(iv);

B. Redesignate paragraphs as listed in
the table below:

From To

(O1€8](1) Nura—
O1E8] () JaTI
©R)0)A)
(]3] (11) I

(e)(1)(0)
(e)(L)(ii)
(e))()
(e)(2)(i)

C. Revising paragraphs (c)(1), (c)(5),
(e) introductory text, (e)(1) introductory

text, and (e)(2) introductory text and
redesignated paragraphs (e)(1)(i) and
(e)(2)(i); and

D. Adding a new paragraph (i).

The revisions and additions read as
follows:

§1773.33 Management letter.

* * * * *

(C) * x %

(1) Whether continuing property
records (CPRs) have been established,
are updated on a current basis, at least
annually, and are reconciled with the
controlling general ledger plant
accounts;

* * * * *

(5) Whether RUS approval was
obtained for the sale, lease or transfer of
capital assets secured under the
mortgage when approval is required,
and whether proceeds from the sale or
lease of plant, material or scrap were
handled in conformance with RUS

requirements.
* * * * *

(e) Compliance with RUS loan and
security instrument provisions. State
whether the following provisions of
RUS’ loan and security instruments
have been complied with:

(1) For electric borrowers, provisions
related to:

(i) The requirements for a borrower to
obtain written approval of mortgagees to
enter into any contract for the
management, operation, or maintenance
of the borrower’s system if the contract
covers all or substantially all (90
percent) of the electric system. For
purposes of this part, the following
contracts shall be deemed as requiring
RUS approval:

* * * * *

(2) For telecommunications
borrowers, provisions relating to the
requirement for a borrower to obtain
written approval of the mortgagees to
enter into:

(i) Any contract, agreement or lease
between the borrower and an affiliate
other than as allowed under 7 CFR part
1744, subpart E;

* * * * *

(i) Investments. For electric and
telecommunications borrowers, provide
a detailed schedule of all investments in
subsidiary and affiliated companies
accounted for on either the cost or
equity basis. This requirement includes
investments in corporations, limited
liability corporations and partnerships,
joint ventures, etc. For all investments
list the name of the entity, ownership
percentage, and the principal business
in which the entity is engaged. For
investments recorded on the cost basis
include the original investment,
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advances, dividends declared or paid in
the current and prior years and the net
investment. For investments recorded
on the equity basis include the
ownership percentage, original
investment, advances, and current and
prior years’ earnings and losses,
including accumulated losses in excess
of the original investment.

Dated: May 8, 2001.
Blaine D. Stockton,
Acting Administrator, Rural Utilities Service.

The Following Appendixes Will Not
Appear in the Code of Federal
Regulations

Exhibit 5—Illustrative Independent Auditor’s
Management Letter for Electric Borrowers to
Appendix A to RUS Bulletin 1773-1, Sample
Auditor’s Report for an Electric Cooperative

Exhibit 5—Illustrative Independent Auditor’s
Management Letter for Electric Borrowers

RUS requires that CPAs auditing RUS
borrowers provide a management letter in
accordance with §1773.33. This letter must
be signed by the CPA, bear the same date as
the auditor’s report, and be addressed to the
borrower’s board of directors.

Hlustrative Independent Auditors’
Management Letter for Electric Borrowers

March 2, 20X2

Board of Directors

Center County Electric Energy Association,
Inc.

[City, State]

We have audited the financial statements
of Center County Electric Energy Association,
Inc. for the year ended December 31, 20X1,
and have issued our report thereon dated
March 2, 20X2. We conducted our audit in
accordance with generally accepted auditing
standards, the standards applicable to
financial audits contained in Government
Auditing Standards issued by the
Comptroller General of the United States, and
7 CFR Part 1773, Policy on Audits of Rural
Utilities Service (RUS) Borrowers. Those
standards require that we plan and perform
the audit to obtain reasonable assurance
about whether the financial statements are
free of material misstatement.

In planning and performing our audit of
the financial statements of Center County
Electric Energy Association, Inc. for the year
ended December 31, 20X1, we considered its
internal control over financial reporting in
order to determine our auditing procedures
for the purpose of expressing an opinion on
the financial statements and not to provide
assurance on the internal control over
financial reporting.

Our consideration of the internal control
over financial reporting would not
necessarily disclose all matters in the
internal control over financial reporting that
might be material weaknesses. A material
weakness is a condition in which the design
or operation of one or more of the internal
control components does not reduce to a
relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial

statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting that we
consider to be material weaknesses. [If a
material weakness was noted, refer the reader
to the independent auditors’ report on
compliance and on internal control over
financial reporting.]

Section 1773.33 requires comments on
specific aspects of the internal control over
financial reporting, compliance with specific
RUS loan and security instrument provisions,
and other additional matters. We have
grouped our comments accordingly. In
addition to obtaining reasonable assurance
about whether the financial statements are
free from material misstatements, at your
request, we performed tests of specific
aspects of the internal control over financial
reporting, of compliance with specific RUS
loan and security instrument provisions, and
of additional matters. The specific aspects of
the internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and
additional matters tested include, among
other things, the accounting procedures and
records, materials control, compliance with
specific RUS loan and security instrument
provisions set forth in § 1773.33(e)(1), related
party transactions, depreciation rates, a
schedule of deferred debits and credits, and
a schedule of investments upon which we
express an opinion. In addition, our audit of
the financial statements also included the
procedures specified in § 1773.38 through
1773.45. Our objective was not to provide an
opinion on these specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, or additional
matters, and accordingly, we express no
opinion thereon.

No reports other than our independent
auditors’ report and our independent
auditors’ report on compliance and on
internal control over financial reporting, all
dated March 2, 2002 or summary of
recommendations related to our audit have
been furnished to management.

Our comments on specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and other
additional matters as required by § 1773.33
are presented below.

Comments on Certain Specific Aspects of the
Internal Control Over Financial Reporting

We noted no matters regarding Center
County Electric Energy Association, Inc.’s
internal control over financial reporting and
its operation that we consider to be a material
weakness as previously defined with respect
to:

—The accounting procedures and records
[list other comments];

—The process for accumulating and
recording labor, material, and overhead
costs, and the distribution of these costs to
construction, retirement, and maintenance
or other expense accounts [list other
comments]; and

—The materials control [list other
comments].

Comments on Compliance With Specific RUS
Loan and Security Instrument Provisions

At your request, we have performed the
procedures enumerated below with respect to
compliance with certain provisions of laws,
regulations, contracts, and grants. The
procedures we performed are summarized as
follows:

—Procedures performed with respect to the
requirement for a borrower to obtain
written approval of the mortgagee to enter
into any contract for the operation or
maintenance of property, or for the use of
mortgaged property by others for the year
ended December 31, 20X1:

1. Obtained and read a borrower-prepared
schedule of new written contracts entered
into during the year for the operation or
maintenance of its property, or for the use of
its property by others as defined in
§1773.33(e)(1)(1).

2. Reviewed Board of Director minutes to
ascertain whether board-approved written
contracts are included in the borrower-
prepared schedule.

3. Noted the existence of written RUS [and
other mortgagee] approval of each contract
listed by the borrower.

Procedure performed with respect to the
requirement to submit RUS Form 7 or
Form 12 to the RUS:

1. Agreed amounts reported in Form 7 or
Form 12 to Center County Electric Energy
Association, Inc.’s records.

The results of our tests indicate that, with
respect to the items tested, Center County
Electric Energy Association, Inc. complied,
except as noted below, in all material
respects, with the specific RUS loan and
security instrument provisions referred to
below. The specific provisions tested, as well
as any exceptions noted, include the
requirements that:

—The borrower has obtained written
approval of the RUS [and other mortgagees]|
to enter into any contract for the operation
or maintenance of property, or for the use
of mortgaged property by others as defined
in §1773.33(e)(1)(i) [list all exceptions];
and

—The borrower has submitted its Form 7 or
Form 12 to the RUS and the Form 7 or
Form 12, Financial and Statistical Report,
as of December 31, 20X1, represented by
the borrower as having been submitted to
RUS is in agreement with the Center
County Electric Energy Association, Inc.’s
audited records in all material respects [list
all exceptions] [or if the audit year end is
other than December 31], appears
reasonable based upon the audit
procedures performed [list all exceptions].

Comments on Other Additional Matters

In connection with our audit of the
financial statements of Center County
Electric Energy Association, Inc., nothing
came to our attention that caused us to
believe that Center County Electric Energy
Association, Inc. failed to comply with
respect to:

—The reconciliation of continuing property
records to the controlling general ledger
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plant accounts addressed at § 1773.33(c)(1)
[list all exceptions];

—The clearing of the construction accounts
and the accrual of depreciation on
completed construction addressed at
§1773.33(c)(2) [list all exceptions];

—The retirement of plant addressed at
§1773.33(c)(3) and (4) [list all exceptions];

—Approval of the sale, lease, or transfer of
capital assets and disposition of proceeds
for the sale or lease of plant, material, or
scrap addressed at § 1773.33(c)(5) [list all
exceptions];

—The disclosure of material related party
transactions, in accordance with Statement
of Financial Accounting Standards No. 57,
Related Party Transactions, for the year
ended December 31, 2001, in the financial
statements referenced in the first paragraph
of this report addressed at § 1773.33(f) [list
all exceptions];

—The depreciation rates addressed at
§1773.33(g) [list all exceptions];

—The detailed schedule of deferred debits
and deferred credits; and

—The detailed schedule of investments.

Our audit was made for the purpose of
forming an opinion on the basic financial
statements taken as a whole. The detailed
schedule of deferred debits and deferred
credits required by § 1773.33(h) and the
detailed schedule of investments required by
§1773.33(i), and provided below, are
presented for purposes of additional analysis
and are not a required part of the basic
financial statements. This information has
been subjected to the auditing procedures
applied in our audit of the basic financial
statements and, in our opinion, is fairly
stated in all material respects in relation to
the basic financial statements taken as a
whole.

[The detailed schedule of deferred debits
and deferred credits would be included here.
The total amount of deferred debits and
deferred credits as reported in the schedule
must agree with the totals reported on the
Balance Sheet under the specific captions of
“Deferred Debits”” and ‘‘Deferred Credits”.
Those items that have been approved, in
writing, by RUS should be clearly indicated.]

[The detailed schedule of investments
would be included here. The total of the
investment in each company reported must
agree with the investment subsidiary
accounts.]

This report is intended solely for the
information and use of the board of directors,
management, and the RUS and supplemental
lenders and is not intended to be and should
not be used by anyone other than these
specified parties. However, this report is a
matter of public record and its distribution is
not limited.

Certified Public Accountants

Exhibit 5—Illustrative Independent Auditor’s
Management Letter for Telecommunications
Borrowers to Appendix B to RUS bulletin
1773-1, sample auditor’s report for a
telecommunications Cooperative

Exhibit 5—Illustrative Independent Auditor’s
Management Letter for Telecommunications
Borrowers

RUS requires that CPAs auditing RUS
borrowers provide a management letter in

accordance with §1773.33. This letter must
be signed by the CPA, bear the same date as
the auditor’s report, and be addressed to the
borrower’s board of directors.

Mlustrative Independent Auditors’
Management Letter for Telecommunications
Borrowers

March 2, 2002

Board of Directors

Center County
Telecommunications Systems, Inc.
(City, State)

We have audited the financial statements
of Center County Telecommunications
Systems, Inc. for the year ended December
31, 20X1, and have issued our report thereon
dated March 2, 20X2. We conducted our
audit in accordance with generally accepted
auditing standards, the standards applicable
to financial audits contained in Government
Auditing Standards issued by the
Comptroller General of the United States, and
7 CFR Part 1773, Policy on Audits of Rural
Utilities Service (RUS) Borrowers. Those
standards require that we plan and perform
the audit to obtain reasonable assurance
about whether the financial statements are
free of material misstatement.

In planning and performing our audit of
the financial statements of Center County
Telecommunications Systems, Inc. for the
year ended December 31, 20X1, we
considered its internal control over financial
reporting in order to determine our auditing
procedures for the purpose of expressing an
opinion on the financial statements and not
to provide assurance on the internal control
over financial reporting.

Our consideration of the internal control
over financial reporting would not
necessarily disclose all matters in the
internal control over financial reporting that
might be material weaknesses. A material
weakness is a condition in which the design
or operation of one or more of the internal
control components does not reduce to a
relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting that we
consider to be material weaknesses. [If a
material weakness was noted, refer the reader
to the independent auditors’ report on
compliance and on internal control over
financial reporting.]

Section 1773.33 requires comments on
specific aspects of the internal control over
financial reporting, compliance with specific
RUS loan and security instrument provisions,
and other additional matters. We have
grouped our comments accordingly. In
addition to obtaining reasonable assurance
about whether the financial statements are
free from material misstatements, at your
request, we performed tests of specific
aspects of the internal control over financial
reporting, of compliance with specific RUS
loan and security instrument provisions, and
of additional matters. The specific aspects of
the internal control over financial reporting,
compliance with specific RUS loan and

security instrument provisions, and
additional matters tested include, among
other things, the accounting procedures and
records, materials control, compliance with
specific RUS loan and security instrument
provisions set forth in § 1773.33(e)(2), and
related party transactions and investments. In
addition, our audit of the financial
statements also included the procedures
specified in § 1773.38 through 1773.45. Our
objective was not to provide an opinion on
these specific aspects of the internal control
over financial reporting, compliance with
specific RUS loan and security instrument
provisions, or additional matters, and
accordingly, we express no opinion thereon.

No reports other than our independent
auditors’ report, and our independent
auditors’ report on compliance and on
internal control over financial reporting, all
dated March 2, 2002 or summary of
recommendations related to our audit have
been furnished to management.

Our comments on specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and other
additional matters as required by § 1773.33
are presented below.

Comments On Certain Specific Aspects of the
Internal Control Over Financial Reporting

We noted no matters regarding Center
County Telecommunications Systems, Inc.’s
internal control over financial reporting and
its operation that we consider to be a material
weakness as previously defined with respect
to:

—The accounting procedures and records
[list other comments];

—The process for accumulating and
recording labor, material, and overhead
costs, and the distribution of these costs to
construction, retirement, and maintenance
or other expense accounts [list other
comments]; and—

The materials control [list other comments].

Comments On Compliance With Specific
RUS Loan and Security Instrument
Provisions

At your request, we have performed the
procedures enumerated below with respect to
compliance with certain provisions of laws,
regulations, contracts, and grants. The
procedures we performed are summarized as
follows:

—Procedures performed with respect to the
requirement for a borrower to obtain
written approval of the mortgagee to enter
into any contract, agreement or lease
between the borrower and an affiliate for
the year ended December 31, 2001:

1. Obtained and read a borrower-prepared
schedule of new written contracts,
agreements or leases entered into during the
year between the borrower and an affiliate as
defined in §1773.33(e)(2)(i).

2. Reviewed Board of Director minutes to
ascertain whether board-approved written
contracts are included in the borrower-
prepared schedule.

3. Noted the existence of written RUS [and
other mortgagee] approval of each contract
listed by the borrower.
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—Procedure performed with respect to the
requirement to submit RUS Form 479 to the
RUS:

1. Agreed amounts reported in Form 479 to
Center County Telecommunications Systems,
Inc.’s records.

The results of our tests indicate that, with
respect to the items tested, Center County
Telecommunications Systems, Inc. complied,
except as noted below, in all material
respects, with the specific RUS loan and
security instrument provisions referred to
below. The specific provisions tested, as well
as any exceptions noted, include the
requirements that:

—The borrower has obtained written
approval of the RUS [and other mortgagees]|
to enter into any contract agreement or
lease with an affiliate as defined in
§1773.33(e)(2)(i) [list all exceptions]; and

—The borrower has submitted its Form 479
to the RUS and the Form 479, Financial
and Statistical Report, as of December 31,
2001, represented by the borrower as
having been submitted to RUS is in
agreement with the Center County
Telecommunications Systems, Inc.’s
audited records in all material respects [list
all exceptions] [or if the audit year end is
other than December 31], appears
reasonable based upon the audit
procedures performed [list all exceptions].

Comments on Other Additional Matters

In connection with our audit of the
financial statements of Center County
Telecommunications Systems, Inc., nothing
came to our attention that caused us to
believe that Center County
Telecommunications Systems, Inc. failed to
comply with respect to:

—The reconciliation of continuing property
records to the controlling general ledger
plant accounts addressed at § 1773.33(c)(1)
[list all exceptions];

—The clearing of the construction accounts
and the accrual of depreciation on
completed construction addressed at
§1773.33(c)(2) [list all exceptionsl];

—The retirement of plant addressed at
§1773.33(c)(3) and (4) [list all exceptions];

—The approval of the sale, lease, or transfer
of capital assets and disposition of
proceeds for the sale of lease of plant,
material, or scrap addressed at
§1773.33(c)(5) [list all exceptions]; The
disclosure of material related party
transactions, in accordance with Statement
of Financial Accounting Standards No. 57,
Related Party Transactions, for the year
ended December 31, 2001, in the financial
statements referenced in the first paragraph
of this report addressed at § 1773.33(f) [list
all exceptions]; and

—The detailed schedule of investments.

Our audit was made for the purpose of
forming an opinion on the basic financial
statements taken as a whole. The detailed
schedule of investments required by
§1773.33(i) and provided below is presented
for purposes of additional analysis and is not
a required part of the basic financial
statements. This information has been
subjected to the auditing procedures applied
in our audit of the basic financial statements
and, in our opinion, is fairly stated in all

material respects in relation to the basic
financial statements taken as a whole.

[The detailed schedule of investments
would be included here. The total of the
investment in each company reported must
agree with the detail investment subsidiary
accounts.]

This report is intended solely for the
information and use of the board of directors,
management, and the RUS and supplemental
lenders and is not intended to be and should
not be used by anyone other than these
specified parties. However, this report is a
matter of public record and its distribution is
not limited.

Certified Public Accountants
[FR Doc. 01-12129 Filed 5-18-01; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1773
RIN 0572-AB62

Policy on Audits of RUS Borrowers;
Generally Accepted Government
Auditing Standards (GAGAS)

AGENCY: Rural Utilities Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations to
include in its audit requirements for
electric and telecommunications
borrowers recent amendments to the
Generally Accepted Government
Auditing Standards (GAGAS) issued by
the Government Accounting Office
(GAOQ) and to make other minor changes
and corrections.

DATES: This rule will become effective
July 5, 2001 unless we receive written
adverse comments or written notice of
intent to submit adverse comments on
or before June 20, 2001. If we receive
such comments or notice, we will
publish a timely document in the
Federal Register withdrawing the rule.
A second public comment period will
not be held. Parties interested in
commenting on this action should do so
at this time.

ADDRESSES: Submit adverse comments
or notice of intent to submit adverse
comments to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., STOP
1522, Washington, DC 20250-1522. RUS
requests a signed original and three
copies of all comments (7 CFR 1700.4).
All comments received will be made
available for public inspection at room
4030, South Building, Washington, DC,

between 8 a.m. and 4 p.m. (7 CFR
1.27(b)).

FOR FURTHER INFORMATION CONTACT.:
Richard Annan, Chief, Technical
Accounting and Auditing Staff, Program
Accounting Services Division, Rural
Utilities Service, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., STOP 1523, Washington, DC
20250-1523. Telephone: 202-720-5227.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with state and
local offices. See the final rule related
notice entitled ‘“Department Programs
and Activities Excluded from Executive
Order 12372,” (50 FR 47034).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards
provided in section 3 of the Executive
Order. In addition, all State and local
laws and regulations that are in conflict
with this rule will be preempted; no
retroactive effect will be given to this
rule; and, in accordance with section
212(e) of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)) administrative appeal
procedures, if any are required, must be
exhausted before an action against the
Department or its agencies.

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that this rule will not have
significant impact on a substantial
number of small entities defined in the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The RUS loan programs provide
borrowers with loans at interest rates
and terms that are more favorable than
those generally available from the
private sector. Borrowers, as a result of
obtaining federal financing, receive
economic benefits that exceed any
direct cost associated with RUS
regulations and requirements.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not
significantly affect the quality of the
human environment as defined by the
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National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance programs under Nos. 10.850,
Rural Electrification Loans and Loan
Guarantees, 10.851, Rural Telephone
Loans and Loan Guarantees, and 10.852,
Rural Telephone Bank Loans. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512—1800.

Information Collection and
Recordkeeping Requirements

The reporting and recordkeeping
requirements contained in this rule has
been approved by the Office of
Management and Budget (OMB) under
OMB Control Number 0572-0095,
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C chapter 35).

Send questions or comments
regarding this burden or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, USDA, 1400
Independence Ave., SW, Stop 1522,
Washington, DC 20250-1522.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of title IT of the Unfunded
Mandates Reform Act) for State, local,
and tribal governments or the private
sector. Thus, this rule is not subject to
the requirements of sections 202 and
205 of the Unfunded Mandates Reform
Act.

Background

Title 7 part 1773 implements the
standard RUS security instrument
provision requiring RUS electric and
telecommunications borrowers to
prepare and furnish to RUS, at least
once during each 12-month period, a
full and complete report of their
financial condition, operations, and
cash flows, in form and substance
satisfactory to RUS; audited and
certified by an independent Certified
Public Accountant (CPA), satisfactory to
RUS, and accompanied by a report of
such audit, in form and substance
satisfactory to RUS.

This rule amends part 1773 to reflect
two amendments to Generally Accepted
Government Auditing Standards
(GAGAS) adopted in 1999 by the
General Accounting Office (GAO):
Amendment No. 1 to GAGAS, dated
May 13, 1999, and Amendment No. 2 to
GAGAS, dated July 30, 1999.

Amendment No. 1 to GAGAS
established a new field work standard
that requires auditors to document in
the working papers the basis for
assessing control risk at the maximum
level for assertions related to material
accounts balances, transaction classes,
and disclosure components of financial
statements when such assertions are
significantly dependent on
computerized information systems. The
new standard also requires the auditors
to document their consideration that the
planned audit procedures are designed
to achieve audit objectives and to
reduce audit risk to an acceptable level.
These new requirements are achieved
through compliance with §§1773.7(a)
and 1773.7(b).

Amendment No. 2 to GAGAS created
a new fieldwork standard for planning
titled “Auditor Communication” by
moving and expanding an existing
standard from the reporting standards.
This rule revises § 1773.6 to comply
with this new standard. Amendment
No. 2 also changed the term
“irregularities” to “fraud” in regards to
the requirements for reporting on
compliance with laws and regulations
and internal control over financial
reporting. This rule revises § 1773.9 to
incorporate this change in terminology.
Finally, GAGAS requires the auditor to
emphasize in the auditor’s report the
importance of the report on compliance
and on internal control over financial
reporting when this report is issued
separately from the report on the
financial statements. This rule revises
§1773.31, to incorporate this
requirement into the auditor’s report.

On July 17, 1998, RUS issued, as a
final rule, 7 CFR part 1773 (63 FR
38720) which incorporated the 1994
revisions of GAGAS. Those 1994
GAGAS revisions, as well as the 1999
amendments noted above, revised and
updated some of the standard
terminology used to describe the
requirements for performing audits in
conformance with GAGAS. This rule
updates the appropriate sections of this
part to conform to the GAGAS
requirements.

The 1998 revisions to part 1773
combined the separate report on
compliance and report on internal
control into a single report titled
“Reports on Compliance and on Internal
Control Over Financial Reporting”. In

making the changes to substitute the
combined report in the appropriate
sections of part 1773, the references to
the separate report on compliance were
not removed thus leading the reader to
conclude that the separate report on
compliance was still required. This rule
eliminates all the references to the
report on compliance. In addition, the
1998 revision references to the
telephone program were changed to
telecommunications program. Not all of
the references were changed and this
rule will serve to make those additional
corrections. The 1998 revision also
reduced, from 42 months to 36 months,
the period of time required in which the
CPA must undergo the issuance of a
new peer review. Two references to the
42-month requirement in § 1773.5(c)
that were missed in the 1998 final rule
are revised with this rule.

This rule adds, changes, and deletes
definitions to reflect the GAGAS
amendments noted above as well as the
changing structure of the RUS
organization and its policies and
procedures. A definition is added for
Assistant Administrator, Program
Accounting and Regulatory Analysis, to
replace the Director, Program
Accounting Services Division. The
name of the Borrower Accounting
Division was changed to Program
Accounting Services Division in the
1998 rule, but the definition was not
removed from § 1773.2, Definitions. The
definition of ““irregularity” is replaced
with the definition of “fraud” to
conform to the changes made in
Amendment No. 2 to GAGAS. The
definition of the Private Companies
Practice Section (PCPS) is removed. The
peer review program conducted by this
group was combined with the American
Institute of Certified Public
Accountants’ (AICPA) quality review
program in 1995, thus the reference to
the PCPS is removed. The definition of
REA is eliminated, as it is no longer
necessary. The definition of Uniform
System of Accounts for Electric
Borrowers is revised to include the
complete citation of the requirement to
maintain a uniform system of accounts
prescribed by RUS (7 CFR Part 1767,
Accounting Requirements for RUS
Electric Borrowers, Subpart B, Uniform
System of Accounts). This rule amends
§1773.2, to reflect these changes.

Section 1773.1(d)(6) provides that a
report described in the Statement on
Auditing Standards (SAS) No. 35 does
not meet the audit requirement of RUS.
This SAS was superseded and retitled
with the issuance of SAS No. 75.

In previous versions of part 1773 the
sample reports, financial statements,
and management letters were contained
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in four appendices, two for electric
borrowers and two for
telecommunications borrowers.
Beginning with this revision of part
1773, the appendices will no longer be
codified in the Code of Federal
Regulations. The appendices are
attached to this notice for information
only. The appendices are sample
formats to be used as a reference guide
to assist CPAs in completing their
reports. The appendices will be
available in new RUS Bulletin 1773-1,
which will contain all of 7 CFR part
1773 and the appendices. Appendix A
will contain the sample reports,
financial statements and management
letter for electric borrowers while

Appendix B will contain similar
samples for telecommunications
borrowers. Publishing part 1773 in
bulletin form will provide the RUS
audit policy in a user-friendly format. A
single copy of this publication will be
provided to all RUS borrowers and
certified public accountants approved to
perform audits of RUS borrowers and
will be available at http://
www.usda.gov/rus/ruswide.htm.

List of Subjects in 7 CFR Part 1773

Accounting, Electric power, Loan
programs—communications, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas, Telephone.

For the reasons set forth in the
preamble, RUS amends 7 CFR Chapter
XVII as follows:

PART 1773—POLICY ON AUDITS OF
RUS BORROWERS

1. The authority citation for Part 1773
is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

8§81773.1 through 1773.7, 1773.20, 1773.21,
1773.30, and 1773.38 [Amended]

2. For each section listed below
remove the word, phrase, or date
indicated in the remove column, and
replace it with that indicated in the add
column.

Section

Remove

Add

§1773.1(a), two occurrences 81773.2, under definition for

(1),
8§81773.6 (a)(1) and (a)(4); 88§1773.20, (a), (b), and (c)(6);
§1773.21, (a), and (b); §1773.30(b); § 1773.38(b).

RUS.

§1773.1(d); §1773.3(c); 8§81773.4 (),

§1773.8(a)(2) and (c)
§1773.8(a)(2) and (c)
§1773.6(a)(7)

and (g);

nancial reporting.
19X1
19X3
irregularities

telephone ...

report on compliance, report on compli-
ance and on internal controls over fi-

telecommunications.

report on compliance and on internal
control over financial reporting.

20X1.
20X3.
fraud.

3. Section 1773.1(c) and (d)(6) are
revised to read as follows:

§1773.1 General.

* * * * *

(c) This complies with the 1994
revision of Government Auditing
Standards, issued by the Comptroller
General of the United States, United
States General Accounting Office,
including amendments dated May 13,
1999, and July 30, 1999.

(d) * ok %

(6) A report, as described in Statement
on Auditing Standards (SAS) No. 62,
entitled “Special Reports”, or in SAS
No. 75, entitled ‘“Engagements to Apply
Agreed-upon Procedures to Specified
Elements, Accounts, or Items of a
Financial Statement”, does not satisfy
the RUS loan security instrument

requirements.
* * * * *

4. Section 1773.2 is amended by:
A. Removing the definitions for
“BAD”, “Irregularity”’, “PCPS”, and

“REA”

B. Revising the definition for
“Uniform System of Accounts” and

C. Adding new definitions for “AA-
PARA”, “Fraud”, and “RUS Bulletin
1773-1".

The new and revised definitions to
read as follows:

§1773.2 Definitions.

* * * * *

AA-PARA means Assistant
Administrator, Program Accounting and
Regulatory Analysis.

* * * * *

Fraud has the same meaning
prescribed in SAS No. 82 entitled
“Consideration of Fraud in Financial

Statements”.
* * * * *

RUS Bulletin 1773-1, Policy on
Audits of RUS Borrowers, is a
publication prepared by RUS that
contains the RUS regulation 7 CFR part
1773 and exhibits of sample audit
reports, financial statements, and a
management letter used in preparing
audit of RUS borrowers. This bulletin is
available from USDA, Rural Utilities
Service, Program Development and
Regulatory Analysis, 1400
Independence Ave., SW., Stop 1522,
Washington, DC 20250, or available on
the internet at http://www.usda.gov/

rus/.
* * * * *

Uniform System of Accounts means,
for telecommunications borrowers, the
Uniform System of Accounts for
Telecommunications Companies,
prescribed by the Federal
Communications Commission and
published at 47 CFR Part 32, as
supplemented by RUS pursuant to 7
CFR Part 1770, Accounting
Requirements for RUS Telephone
Borrowers, subpart B, Uniform System
of Accounts, and for electric borrowers,

as contained in 7 CFR Part 1767,
Accounting Requirements for RUS
Electric Borrowers, subpart B, Uniform
System of Accounts.

5. Revise §1773.3(b) to read as
follows:

§1773.3 Annual audit.

* * * * *

(b) Each borrower must establish an
annual as of audit date within twelve
months of the date of receipt of the first
advance of funds from grants and
insured and guaranteed loans approved
by RUS and RTB and must prepare
financial statements as of the date
established.

* * * * *

6. Revise § 1773.4(d) to read as
follows:

§1773.4 Borrower responsibilities.
* * * * *

(d) Audit engagement letter. The
borrower must enter into an audit
engagement letter with the CPA that
complies with §1773.6.

* * * * *

§1773.5

7. Amend § 1773.5 by:

A. Removing paragraphs (c)(5) and
(d);

B. Redesignating paragraphs (c)(6) and
(c)(7) to (c)(5) and (c)(6), respectively;

C. In paragraph (c)(4)(iii)(C) and
redesignated (c)(5)(ii), revising the

[amended]
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reference ‘42 months” to read ““36
months”, and

D. In redesignated paragraph (c)(6)(ii),
revising the reference from ‘“Director,
Borrower Accounting Division” to read
““Assistant Administrator, Program
Accounting and Regulatory Analysis’.

8. Amend § 1773.6 by revising the
title and paragraph (a) introductory text
to read as follows:

§1773.6 Auditor communication.

(a) During the planning stages of a
financial statement audit, GAGAS and
AICPA standards require the auditor to
communicate certain information
regarding the nature and extent of
testing and reporting on compliance
with laws and regulations and internal
control over financial reporting. The
communication must include the nature
of any additional testing of compliance
and internal control required by laws
and regulations or otherwise requested,
and whether the auditors are planning
to provide opinions on compliance with
laws and regulations and internal
control over financial reporting. This
communication must take the form of an
audit engagement letter prepared by the
CPA and formally accepted by the board
of directors or an audit committee
representing the board of directors. The
engagement letter must also encompass
those items prescribed in SAS 83,
entitled “Establishing an Understanding
with the Client”. It must also include
the following:

* * * * *

9.1In §1773.7, paragraphs (b) and
(c)(4) are revised to read as follows:

§1773.7 Audit standards.

* * * * *

(b) The audit must include such tests
of the accounting records and such
other auditing procedures that are
sufficient to enable the CPA to express
an opinion on the financial statements
and to issue the required report on
compliance and on internal control over
financial reporting and the management
letter.

(C) * % %

(4) After informing the borrower’s
management, if the scope limitation is
not adequately resolved, the CPA
should immediately contact the AA—
PARA, RUS, U.S. Department of
Agriculture, Washington, DC 20250-
1523. The AA-PARA will endeavor to
resolve the matter with the borrower.

10. In § 1773.8, paragraphs (a)(1) and
the table following paragraph (c) are
revised to read as follows:

§1773.8 Audit date.
(a) * *x %

(1) A borrower may request a change
in the as of audit date by writing to the
AA-PARA at least 60 days prior to the

newly requested as of audit date.
* * * * *

(C] * % %

Previously issued
statements

Statements prepared
as of new audit date

12/31/20X1; 12/31/
20X0 (Statement
need not be re-
issued).

6/30/20X3; 6/30/
20X2.

11. Amend § 1773.9 by revising the
title and paragraphs (a), (b), and (c)
introductory text, to read as follows:

§1773.9 Disclosure of fraud, illegal acts,
and other noncompliance.

(a) In accordance with GAGAS, the
auditor must design the audit to provide
reasonable assurance of detecting fraud
that is material to the financial
statements and material misstatements
resulting from direct and material illegal
acts, and noncompliance with the
provisions of contracts or grant
agreements that could have a direct and
material effect on financial statements
amounts.

(b) If specific information comes to
the auditor’s attention that provides
evidence concerning the existence of
possible illegal acts that could have a
material indirect effect on the financial
statements or material noncompliance
with the provisions of contracts or grant
agreements that could have a material
indirect effect on the financial
statements, auditors should apply audit
procedures specifically directed to
ascertaining whether an illegal act or
noncompliance with provisions of
contract or grant agreements has
occurred.

(c) Pursuant to the terms of its audit
engagement letter with the borrower, the
CPA must immediately report, in
writing, all instances of fraud and all
indications or instances of illegal acts,

whether material or not, to:
* * * * *

12. Revise the title to subpart C to part
1773, to read as follows:

Subpart C—RUS Requirements for the
Submission and Review of the
Auditor’'s Report, Report on
Compliance and on Internal Control
Over Financial Reporting, and
Management Letter

13.In §1773.21, revise the title and
add a new paragraph (e) to read as
follows:

§1773.21 Borrower’s review and
submission of the auditor’s report, report
on compliance and on internal control over
financial reporting, and management letter.
* * * * *

(e) All required submissions to RUS
described in paragraphs (a) through (d)
of this section should be sent to:
Assistant Administrator, Program
Accounting and Regulatory Analysis,
Stop 1523, 1400 Independence Ave.,
SW, Washington, DC 20250-1523.

14. Section 1773.30 paragraph (a) is
revised to read as follows:

§1773.30 General.

(a) The CPA must prepare the
following (examples of which are set
forth in RUS Bulletin 1773-1):

(1) An auditor’s report;

(2) A report on compliance and on
internal control over financial reporting;
and

(3) A management letter.

15. Section 1773.31 is revised to read
as follows:

§1773.31 Auditor’s report.

The CPA must prepare a written
report on comparative balance sheets,
statements of revenue and patronage
capital (or income and retained
earnings, depending upon the structure
of the borrower) and statements of cash
flows. This report must be signed by the
CPA, cover all statements presented,
and refer to the separate report on
compliance and on internal control over
financial reporting issued in
conjunction with the auditor’s report.
The auditor’s report should also state
that the report on compliance and on
internal control over financial reporting
is an integral part of a GAGAS audit,
and in considering the results of the
audit, this report should be read along
with the auditor’s report on the
financial statements.

16. Amend § 1773.32 by revising the
introductory text, paragraphs (a)
through (d), and the “note” at the end
of paragraph (f) to read as follows:

§1773.32 Report on compliance and on
internal control over financial reporting.

As required by GAGAS, the CPA must
prepare a written report describing the
auditors testing of compliance with
applicable laws, regulations, contracts,
and grants, and on internal control over
financial reporting and present the
results of those tests. This report must
be signed by the CPA and must include,
as a minimum:

(a) The scope of the CPA’s testing of
compliance with laws and regulations
and internal control over financial
reporting including whether or not the
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tests performed provided sufficient
evidence to support an opinion on
compliance or internal control over
financial reporting and whether the CPA
is providing such opinions;

(b) If conditions believed to be
material weaknesses considered to be
reportable conditions are disclosed, the
report should identify the material
weaknesses that have come to the CPA’s
attention;

(c) If no reportable instances of non-
compliance and no reportable
conditions were found, the CPA must
issue a report as illustrated in RUS
Bulletin 1773-1.

(d) If material instances of non-
compliance and reportable conditions
are identified, the CPA must issue a
report as illustrated in RUS Bulletin
1773-1.

* * * * *

(f)***

We noted certain immaterial instances of
noncompliance, which we have reported to
the management of (borrower’s name) in a
separate letter dated (month, day, year).

* * * * *

17. Remove Appendices A through D
to part 1773.

Dated: May 8, 2001.
Blaine D. Stockton,
Acting Administrator, Rural Utilities Service.

Appendix A to RUS Bulletin 1773-1—
Sample Auditor’s Report for an Electric
Cooperative

Appendix A includes an example of an
auditor’s report, report on compliance and on
internal control over financial reporting,
financial statements and accompanying
notes, and management letter for an electric
distribution cooperative. The sample
auditor’s report is intended as a guide only
and, while it is recommended that the format
be followed, each auditor’s report should be
prepared to adequately cover the
circumstances. To the extent possible, it
should be used as a guide in preparing
auditors’ reports for other types of electric
borrowers. For power supply borrowers and
for distribution borrowers with production or
transmission plant, the same general format
should be followed. However, the Statement
of Revenue and Patronage Capital must be
expanded to show separate totals for
operations expenses and maintenance
expenses for each class of production plant
and for transmission plant.

Exhibit 1—Sample Auditor’s Report

Certified Public Accountants, 1600 Main
Street, City, State 24105
The Board of Directors, Center County
Electric Energy Association, Inc.:
Independent Auditor’s Report
We have audited the accompanying
balance sheets of Center County Electric
Energy Association, Inc. as of December 31,
20X1 and 20X0, and the related statements of
revenue and patronage capital, and cash

flows for the years then ended. These
financial statements are the responsibility of
Center County Electric Energy Association,
Inc.’s management. Our responsibility is to
express an opinion on these financial
statements based on our audit.

We conducted our audits in accordance
with generally accepted auditing standards
and the standards applicable to financial
audits contained in Government Auditing
Standards, issued by the Comptroller General
of the United States. Those standards require
that we plan and perform the audit to obtain
reasonable assurance about whether the
financial statements are free of material
misstatement. An audit includes examining,
on a test basis, evidence supporting the
amounts and disclosures in the financial
statements. An audit also includes assessing
the accounting principles used and
significant estimates made by management,
as well as evaluating the overall financial
statement presentation. We believe that our
audit provides a reasonable basis for our
opinion.

In our opinion, the financial statements
referred to above present fairly, in all
material respects, the financial position of
Center County Electric Energy Association,
Inc. as of December 31, 20X1 and 20X0, and
the results of its operations and its cash flows
for the years then ended in conformity with
generally accepted accounting principles.

In accordance with Government Auditing
Standards, we have also issued our report
dated March 2, 2002, on our consideration of
Center County Electric Energy Association,
Inc.’s internal control over financial reporting
and our tests of its compliance with certain
provisions of laws, regulations, contracts,
and grants. That report is an integral part of
an audit performed in accordance with
Government Auditing Standards and should
be read in conjunction with this report in
considering the results of our audit.

Certified Public Accountants
March 2, 20X2

Exhibit 2—Sample Report on Compliance
and on Internal Control Over Financial
Reporting, the CPA Found No Reportable
Instances of Noncompliance and No Material
Weaknesses (No Reportable Conditions
Identified)

Certified Public Accountants, 1600 Main
Street, City, State 24105

The Board of Directors, Center County
Electric Energy Association, Inc.:

We have audited the financial statements
of Center County Electric Energy Association,
Inc. as of and for the years ended December
31, 20X1 and 20XO0, and have issued our
report thereon dated March 2, 20X2. We
conducted our audit in accordance with
generally accepted auditing standards and
the standards applicable to financial audits
contained in Government Auditing
Standards, issued by the Comptroller General
of the United States.

Compliance

As part of obtaining reasonable assurance
about whether Center County Electric Energy
Association, Inc.’s financial statements are
free of material misstatement, we performed
tests of its compliance with certain

provisions of laws, regulations, contracts,
and grants, noncompliance with which could
have a direct and material effect on the
determination of financial statement
amounts. However, providing an opinion on
compliance with those provisions was not an
objective of our audit, and accordingly, we
do not express such an opinion. The results
of our tests disclosed no instances of
noncompliance that are required to be
reported under Government Auditing
Standards. [If the CPA has issued a separate
letter to the management detailing immaterial
instances of noncompliance, modify this
paragraph to include a statement such as the
following: However, we noted certain
immaterial instances of noncompliance
which we have reported to the management
of Center County Electric Energy Association,
Inc. in a separate letter dated March 2, 20X2.]

Internal Control Over Financial Reporting

In planning and performing our audit, we
considered Center County Electric Energy
Association, Inc.’s internal control over
financial reporting in order to determine our
auditing procedures for the purpose of
expressing our opinion on the financial
statements and not to provide assurance on
the internal control over financial reporting.
Our consideration of the internal control over
financial reporting would not necessarily
disclose all matters in the internal control
over financial reporting that might be
material weaknesses. A material weakness is
a condition in which the design or operation
of one or more of the internal control
components does not reduce to a relatively
low level the risk that misstatements in
amounts that would be material in relation to
the financial statements being audited may
occur and not be detected within a timely
period by employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting and its
operation that we consider to be material
weaknesses. [If the CPA has issued a separate
letter to management to communicate other
matters involving the design and operation of
the internal control over financial reporting,
modify this paragraph to include a statement
such as the following: However, we noted
other matters involving the internal control
over financial reporting which we have
reported to the management of Center County
Electric Energy Association, Inc. in a separate
letter dated March 2, 20X2.]

This report is intended solely for the
information and use of the audit committee,
management, the Rural Utilities Service, and
supplemental lenders and is not intended to
be and should not be used by anyone other
than these specified parties. However, this
report is a matter of public record and its
distribution is not limited.

Certified Public Accountants
March 2, 20X2

Exhibit 3—Sample Report on Compliance
and on Internal Control over Financial
Reporting, the CPA Found Reportable
Instances of Noncompliance and Reportable
Conditions Identified

Certified Public Accountants, 1600 Main
Street, City, State 24105
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The Board of Directors, Center County
Electric Energy Association, Inc.:

We have audited the financial statements
of Center County Electric Energy Association,
Inc. as of and for the years ended December
31, 20X1 and 20X0, and have issued our
report thereon dated March 2, 20X2. We
conducted our audit in accordance with
generally accepted auditing standards and
the standards applicable to financial audits
contained in Government Auditing
Standards, issued by the Comptroller General
of the United States.

Compliance

As part of obtaining reasonable assurance
about whether Center County Electric Energy
Association, Inc.’s financial statements are
free of material misstatement, we performed
tests of its compliance with certain
provisions of laws, regulations, contracts,
and grants, noncompliance with which could
have a direct and material effect on the
determination of financial statement
amounts. However, providing an opinion on
compliance with those provisions was not an
objective of our audit, and accordingly, we
do not express such an opinion. The results
of our tests disclosed instances of
noncompliance that are required to be
reported under Government Auditing
Standards. [A description of the findings
should be included in the report.] [If the CPA
has issued a separate letter to the
management detailing immaterial instances
of noncompliance, modify this paragraph to
include a statement such as the following:
We also noted certain immaterial instances of
noncompliance which we have reported to

the management of Center County Electric
Energy Association, Inc. in a separate letter
dated March 2, 20X2.]

Internal Control Over Financial Reporting

In planning and performing our audit, we
considered Center County Electric Energy
Association, Inc.’s internal control over
financial reporting in order to determine our
auditing procedures for the purpose of
expressing our opinion on the financial
statements and not to provide assurance on
the internal control over financial reporting.
However, we noted certain matters involving
the internal control over financial reporting
and its operation that we consider to be
reportable conditions. Reportable conditions
involve matters coming to our attention
relating to significant deficiencies in the
design or operation of the internal control
over financial reporting that, in our
judgment, could adversely affect Center
County Electric Energy Association, Inc.’s
ability to record, process, summarize, and
report financial data consistent with the
assertions of management in the financial
statements. [A description of the reportable
conditions should be included in the report.]

A material weakness is a condition in
which the design or operation of one or more
of the internal control components does not
reduce to a relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. Our
consideration of the internal control over

financial reporting would not necessarily
disclose all matters in the internal control
that might be reportable conditions and,
accordingly, would not necessarily disclose
all reportable conditions that are also
considered to be material weaknesses.
However, we believe none of the reportable
conditions described above is a material
weakness. [If conditions believed to be
material weaknesses are disclosed, the last
sentence should be deleted and instead the
report should identify which of the
reportable conditions described above are
considered to be material weaknesses.] [If the
CPA has issued a separate letter to
management to communicate other matters
involving the design and operation of the
internal control over financial reporting,
modify this paragraph to include a statement
such as the following: We also noted other
matters involving the internal control over
financial reporting which we have reported
to the management of Genter Gounty Electric
Energy Association, Inc. in a separate letter
dated March 2, 2002.]

This report is intended solely for the
information and use of the audit committee,
management, the Rural Utilities Service, and
supplemental lenders and is not intended to
be and should not be used by anyone other
that these specified parties. However, this
report is a matter of public record and its
distribution is not limited.

Certified Public Accountants
March 2, 2002

Exhibit 4—Sample Financial Statements

CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. BALANCE SHEETS DECEMBER 31, 20X1 AND 20X0 ASSETS

[Notes 1 and 2]

2001 2000
Utility Plant (Note 3):
Electric Plant in Service ............. $48,382,000 | $46,826,000
Construction Work in Progress 2,040,000 1,586,000
Total Utility Plant ..........ccccceeieenens 50,422,000 48,412,000
Accumulated Provision for Depreciation 15,588,000 14,586,000
INEE ULITIEY PIANT ...ttt bbbt bbbt bbbt et b e st s bt b e nb e b e b b e ettt e et e naeennes 34,834,000 33,826,000
Investments (Note 4):
Investments in Associated OrganiZAtIONS ..........cceeiiiiiieiiiiie et e r e e st be e e e stbe e e sbr e e e sanreeessbneeeanneeeanes 4,493,000 4,048,000
(@1 3= TS OP PP OPPPP 1,040,000 1,410,000
TOLAl INVESIMENLS ...oiiiiii ittt ettt ettt e e bt e e e ab e e e e s b e e e ek bt e e s ab bt e e ah b et e e bbe e e eabbee e sabbeeesabbaeenbneeeanes 5,533,000 5,458,000
Current Assets:
Cash and Cash EQUIVAIENES .........ueiiiiiiiiieee ettt e ekt e et e e st e e e aare e e e s nn e e e e nbe e e e anneeeeanneeean 359,000 359,000
Short-Term INVESIMENTS (NOE 4) .....uiiiiiiiiieitie ettt ettt ettt h et be e e b e e she e et e e sabe e beeasbeenaeesaneennes 8,000 8,000
Accounts Receivable, less allowance for doubtful accounts of $11,000 in 2001 and $10,000 in 2000 ............. 183,000 176,000
Y T = SRV Lo ISTU T o] o] 1= PSPPSR 418,000 404,000
PIEPAYIMENES ..ottt ettt e ettt e e e sk ettt e e e o4 aa b ettt e e e 4ok b e et e e e e e e et e e et e e e e e nbn b e et e e e e e nnbneneeeeeeaannne 43,000 43,000
TOLAI CUMTENT @SSELS ...eitiiiitieiti ettt ettt h e b e e bt et et ek e e e st e e nae e et e e e bb e e b e e sbeeeneeenneenbeeans 1,011,000 990,000
Deferred Charges (NOE 5) .....oiiiiiiiiiieiii ittt a e b bt bttt et e et enhe e et e eab e et e e s be e e nne e nane e 28,000 9,000
TOLAI ASSELS ..uuiiiiieeitie it ettt et e ettt et ee ettt e et e es b e e steeeaaeeeaeeeate e ekt e e beeeheeens e e eabe e b e e eRbeeehteenbeeenbe e beeeneeeneeenaeeateaan $41,406,000 | $40,283,000

The accompanying notes are an integral part of these statements.



Federal Register/Vol. 66, No. 98/Monday, May 21, 2001/Rules and Regulations

27839

CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. BALANCE SHEETS DECEMBER 31, 20X1 AND 20XO0

[Equities and Liabilities] [Note 1]

20X1 20X0
Equities:
Y =T g 0T =T o T o TSRS $60,000 $59,000
Patronage Capital (Note 6) . 16,683,000 15,343,000
Other Equities (NOte 7) ...occovevviviiiiiiciieesee . 268,000 180,000
Net Unrealized Gain on INVESIMENTS (NOLE 4) .......oiiiiiiiiiiiieiie ittt 15,000 8,000
TOLAI EQUITIES ..ttt ittt ettt ettt b et eae e et e bt e b e e bt e et eea bt e b e e h b e e nh et emb e e ebe e e b e e nhneenbeennneenbeeens 17,026,000 15,590,000
Long-term liabilities:
RUS Mortgage Notes, less current portion (NOLE 8) ........cuieeiiuiiiiiiiiieiiiiee ettt e e e e sneeeeanes 16,956,000 17,532,000
CFC Mortgage Notes, less current portion (Note 8) .. . 4,333,000 4,482,000
Post-retirement benefit obligation (NOTE ) ......cccciiiiiiiie i e s e s e e e st e e ssae e e snaeeesnnaeeesnneeeanes 1,004,000 841,000
Total LoNg-term HADIlILIES .......coueiiiiiee ettt e st e e sbb e e e satbeeesnneeeanes 22,293,000 22,855,000
Current Liabilities:
Line of credit NOtE PAYADIE ........c.oiiiiii e 425,000 300,000
Current portion of long-term debt (Note 8) ... 725,000 700,000
Accounts Payable—Purchased Power .......... 245,000 203,000
Accounts Payable—Other ................ . 109,000 91,000
CONSUMET DEPOSIES .vveeiuevieeiiiieeiieeeesteeeestteeesateeessaeeeaasaaee s saeaesssseeesssseeessseeeasseeeansseeeantaeesasseeeasseeeansseeennseeesnnsennn 408,000 413,000
Other Current and ACCIUEA LIADIlITIES .....c.vvvviiiiiiiiiiiiie et e e e e e st e e e e e e s raab e e e e e e s enbbaareeeeeaas 116,000 78,000
Total Current Liabilities .........c.oociiiiiiii 2,028,000 1,785,000
Deferred Credits (Note 10) 59,000 53,000
Total Equities and LIiabilitieS .........ccciiiiiiiieiiiie et s e s e e st e e et e e enae e e snseeeennneeeene $41,406,000 | $40,283,000

The accompanying notes are an integral part of these statements.

CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. STATEMENTS OF REVENUE AND PATRONAGE CAPITAL

[For the years ended December 31, 20X1 and 20X0]

20X1 20X0
OPEIALING REVENUES .....eiiiiiiieeiiiee et ettt e s ee e et e e e s teeessteeeassaeeaasaeee e sseeeasseeeaasteeeamseeeeasseeeasseaesnssaeesnssnessnneneensnnnennes $12,899,000 | $12,042,000
Operating Expenses:
(701 0] =0 1 TSP R ORI 4,408,000 4,095,000
Distribution Operations . 833,000 913,000
DIStHDULION MAINTENANCE ......eiiiiiiee ittt e et e st e s s e e e s st e e sabn e e e ahbe e e e s seeesasbeeennnneeesnnneesannneeanes 1,553,000 1,236,000
CONSUMET ACCOUNS ..eueteeeiiieieeeiteee et e e et e e st e e e sas et e e et bt e e s s e e e e s st e e aas et e e smn et e e bn et e e R e e e e aaE e e e e amr e e e e mee e e e nne e s eannneeennreeenn 575,000 547,000
Consumer Service and Information .. 288,000 306,000
Administrative and General ........ 710,000 653,000
Depreciation and Amortization ... . 2,163,000 2,098,000
(@ =] ST TSSOSO P PSPPSR PSPPI 262,000 258,000
Total OPEratiNg EXPENSES ....eiiiueiieeiiiiie ittt e etiee e st eeasttteeasteeeeasbeeeaasbeeeasbeeesssteeeassaeeeasseeeasseeesnsseessssenesssneeeanes 10,792,000 10,106,000
Operating Margins Before INtErest EXPENSE ......cccuiiiiiiiiiiieiie ettt 2,107,000 1,936,000
INEEIEST EXPEINSE ..ttt ettt et e et oo ekt e ekt e et e e e sas e e e aR R et e e ah e et e e R e e e e e R et e e en R et e e enn e e e e ne e e e e rn e e e reee s 1,137,000 1,151,000
Operating Marging After INtEreSt EXPENSE ......oiiiuiiiiiiiie ittt ettt ettt e e sttt e e s be e e e aabeeeaabbeeeabbeeestseeesanseeeasneeaanes 970,000 785,000
Nonoperating Margins:
INEEIESE INCOMIE ..ttt ekt e et e e a et e e s e e e e st e e ea b et e e ea b et e e s be e e eab b e e e nabn e e e nnnneeennnneennes 50,000 30,000
(@ (=T \ [T aTo] oT=T = ta o N 1 Toto] 4= TSRS 6,000 6,000
Total NONOPEIAtiNG MAITINS ......eiiiiieiieiie ettt et e e et b e e s b bt e e sabt e e e abbeeeebbeeeaabbeeesanreeeasnseeanbneeeanes 56,000 36,000
Generation and Transmission Cooperative Capital Credits .. 361,000 283,000
NEt MAIGINS ...eiiiiiiiieiieeriee et 1,387,000 1,104,000
Patronage Capital at Beginning of Year . 15,343,000 14,345,000
Less: Retirements Of Capital CrEditS ......ooiiuiiiiiiiie ittt et e st e e s ate e e s be e e e ssbeee e sbeeesnbeessnnaeeesneeas 47,000 106,000
Patronage Capital @t ENG Of YEAI .....ciiiiiiiiieiiiie st eie it se ettt s e et esee e saeeseesteeseestesseeneeaseentenneaneesneaneenneaneens $16,683,000 | $15,343,000

The accompanying notes are an integral part of these statements.
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CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. STATEMENTS OF COMPREHENSIVE INCOME FOR THE YEARS

ENDED DECEMBER 31, 20X1 AND 20X0

20X1 20X0
INEE IMIAIGINS ...ttt etttk e bt bbb e btk £ e btk e e b e b e e R s bt e he e A b e e h e bt ek e e b e b e e bkt e n Rt e e bt e e nne e $1,387,000 $1,104,000
Other Comprehensive Income:
Unrealized holding gains (losses) arising during the YA ..........coiiiiiiiiiiiiie e saeee e 7,000 8,000
COMPIENENSIVE INCOME ..oiitieiiiitieie ettt ettt e st e st e s teess e be e st e beess e beeae e sesaeessesseesbeetaenbeereensesreannas $1,394,000 $1,112,000

The accompanying notes are an integral part of these statements.

CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. STATEMENTS OF CASH FLOWS FOR THE YEARS ENDED

DECEMBER 31, 20X1 AND 20X0

20X1 20X0
Cash Flows From Operating Activities:
Cash Received from CONSUMENS ......c.uiiieieiiiiitiatet ettt sttt b bbbt b bt st e bt et bt b et st ebeebe e $12,882,000 $12,017,000
Cash Paid to Suppliers and Employees .... (8,335,000) (7,784,000)
INTErESt RECEIVEA ..o e s 50,000 30,000
[0 T B = T PSSP PRTPP (1,137,000) (1,151,000)
Net Cash Provided by Operating ACHVILIES ........oiiiiiiiiiiiieiiee e e e 3,460,000 3,112,000
Cash Flows From Investing Activities:
Construction and ACQUISITION OF PIANT ........ooiiiiiii et e e (2,010,000) (3,285,000)
Plant Removal Costs (1,378,000) (270,000)
Materials Salvaged from Retirements 217,000 197,000
(Increase) Decrease In:
MALEHIAIS INVENTOIY ....eiiiiiieeie ittt ettt ettt e e st e e s hb e e e eabb e e e e s be e e e nbe e e eanbeeesanbeeesnnreeeanneas (14,000) 10,000
Deferred Charges-Preliminary Surveys and Investigations (19,000) 24,000
Investments in Associated Organizations ..............cccceevueee.. (76,000) (56,000)
Other Investments .........cccccvvviviicniieneennne. 370,000 323,000
Inventory Adjustment-Deferred Credit DECIEASE .........oouiuiieiiiiiieiiiie ittt ettt st e e e e sineeeanes (12,000) (5,000)
Net Cash Used in INVESHING ACHVILIES ........eiiiiiiieiiiie ettt e e sanr e e eeneas (2,922,000) (3,062,000)
Cash Flows From Financing Activities:
Retirements of Patronage Capital CredifS .........cociiiiiiiiiiiieiiie ittt (47,000) (106,000)
Retired Capital Credits-Gain ...........ccccevueeenne 6,000 6,000
Donated Capital ................... 82,000 31,000
RUS LOGN AGVANCES ....eeiiiiiiiiiietie ittt sttt sttt ettt sttt st e sb e e s eae e sbe s e bt e sbe e s sbeesaneanbeesneenreess | beesbeesiseesnnenseenins 1,025,000
Payments on RUS Debt ... (540,000) (502,000)
Payments on CFC Debt ... (160,000) (149,000)
[T o] O =T | TP OUPUP VR PPPOPIN 125,000 (225,000)
Increase/(Decrease) In:
CONSUMET DEPOSIES ....eviiutieiiieitie sttt st ettt ettt ettt b e s bttt eea bt ekt e e he e e nh e e eab e e be e enbeenbeeanbeennneenbeeniee s (5,000) (1,000)
MEMDEISNIPS ISSUBT ...ttt ettt et e e e bt e e e b e e e s bb e e e sabbe e e sabaeesnbbeeeanbneeaanes 1,000 1,000
Net Cash Used in FINANCING ACHVITIES ........cccuiiiiiiiiiii it (538,000) 80,000
Net Increase/(DeCrease) iN CASH ...ttt e e $0 $130,000
Cash—BegiNNING OF YEAI .....ueiiiiiiii ittt e s b e e et e e st e e e s an et e e sbe e e e e be e e eanbeeesnneeens 359,000 229,000
CASN—ENG Of YA ...ttt bbbt bbb bbb e bt e bt s b e b et e ae e bt b et et e bt et e $359,000 $359,000
RECONCILIATION OF NET MARGINS TO NET CASH PROVIDED BY OPERATING ACTIVITIES
20X1 20X0
LTS Q1Y =T 10 USRS $1,387,000 $1,104,000
Adjustments to Reconcile Net Margins to Net Cash Provided by Operating Activities:
Depreciation and AMOITIZATION ..........coiiuereiiieeeiiee st eeseeeeeseeeesteeeasateeeasseeeasbeeeaasbeesssteeesssseesssseeesnseeessnes 2,163,000 2,098,000
G&T and Other Capital Credits (Non-Cash) ........... (362,000) (283,000)
Provision for Uncollectible Accounts Receivable 1,000 (3,000)
Accumulated Provision for Pensions and Benefits ............ccccoviiiiiiiiiiiiii 163,000 150,000
(Increase)/Decrease In:
Customer and Other ACCOUNES RECEIVADIE ..........cooiiiiiiiiiiiiie et (8,000) 13,000
Current and ACCIUEA ASSEIS——OLNEI .......ccoiiiiiiiii ettt ee e e e e e s eibae e e e e s essssrreeseeessnssrnnes | ovbereeeesseniissseeeeens 1,000
Increase/(Decrease) In:
ACCOUNTS PAYADIE ....eiiiiiiie ettt e et e e s bt e e ettt e e st eeesneeeeesseeeeenteeeeanbeeeaneeeenn 60,000 26,000
Deferred ENErgy PrePayMENtS ........oocueeiiiiiieiiiiieiiiie et ettt e s e e s e asbe e e s sbe e e snb e e e sanreeesnnreeenneas 18,000 11,000
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RECONCILIATION OF NET MARGINS TO NET CASH PROVIDED BY OPERATING ACTIVITIES—Continued
20X1 20X0
Current and Accrued LiabilitieS—Other ............ooiiiiiiiiii et 38,000 (5,000)
L] = U Yo [0S 10 T=T o PO TPPT SRR 2,073,000 2,008,000
Net Cash Provided by Operating ACHVItIES ........c.ccueiiiieeieiieeiisieesteseeste e eae e see e ssee e sraesae s e esbesseessesseensesseanees $3,460,000 $3,112,000

The accompanying notes are an integral part of these statements.

CENTER COUNTY ELECTRIC ENERGY ASSOCIATION, INC. NOTES TO FINANCIAL STATEMENTS DECEMBER 31, 20X1 AND

20X0
1. Summary of Significant Accounting Policies:

Include a brief description of the reporting entity’s significant accounting policies in accordance with Accounting Principles Board Opin-
ion No. 22, Disclosure of Accounting Policies.

Disclosure of accounting policies should identify and describe the accounting principles followed by the borrower and the methods of
applying those principles that materially affect the determination of financial position, cash flow, and results of operations.

Disclosures of accounting policies do not have to be duplicated in this section if presented elsewhere as an integral part of the financial

statements.
2. Assets Pledged:

Substantially all assets are pledged as security for long-term debt to RUS and NRUCFC.

3. Electric Plant and Depreciation Rates and Procedures:

Listed below are the major classes of the electric plant as of December 31, 20X1 and 20X0:
20X1 20X0
[T e=TaTo 1 o] (=30 = - U | SR UPRPRRRTR $11,000 $11,000
Distribution Plant ... 45,753,000 44,370,000
(1T T=T = U odE- T | O PR P UOPPUPRPRRRIRt 2,618,000 2,445,000
| [Tea (g [o o F= Lo | T ST=T AV (o7 RSP RRRRSPPR $48,382,000 $46,826,000
CONSLIUCLION WOIK iN PIOGIESS ...eoiiuiiiiiiiiiie ettt ettt ettt ettt et e e be e e e s e e e s bt e e aabb e e e ek be e e et b e e e aabb e e e sabeeeeabseeeanbeeeaanbeeean 2,040,000 1,586,000
TOAI ULIIEY PIANT ..ottt bbbttt ae et b e bt e b bt b e e btk e e bttt e n b e enns $50,422,000 $48,412,000

Provision has been made for depreciation of distribution plant at a straight-line composite rate of 3.00 percent per annum. General Plant depre-

ciation rates have been applied on a straight-line basis as follows:

SN o 0 = aTo [ gl o] fo) V=T 4 41T 01 £ PP PTUUPRRPTI 2.5%
Office FUrNItUre and EQUIPIMENT ..ottt ettt ettt b e et e bt e bt ekt e e bt e sh et ea bt e ea b e e bt e eb b e e bt e eae e e bt e enbeenbeesnbeensneenbeenbneanne 10.0%
TranSPOrtation EQUIPIMENT ......o i ittt ettt ettt e ettt e ettt e e aabe e e s abeeeoasbeeeaabe e e e as bt e e 2k b e e e eabbe e e eabbe e e ah b e e e e kb ee e embeeeeanbeeeeanteeesbneeeannen 14.0%
POWeEr OPErated EQUIPMENT ......iiiuiiiiiiiie ettt ettt ettt hb et e bt e bt e she e e bt e eh bt e b e e ehs e e ab et eh bt e b e e es bt e eheeeh et e b et ea b e e nbeeenbeennneenbeenneas 12.0%
OhEr GENETAI PIANT ... .oiiiiiiiie ittt bbbt b e et e ek bt e bt e s b bt et e e e h bt e b e e sbb e e b e e e it e ekt e e sb e e sbe e st e e sbs e e b e e sbneeane 4.0%
COMMUNICAIONS EQUIPITIENT ...ttt ettt e b e bt e st e ek et e s bt e b et o2 bt e oa et ea bt e eh bt e b e e ehb 4o be e ea bt et e e enbeenbeeenbeenbneenbeenbneanne 6.0%
4. Investments in Associated Organizations:
Investments in associated organizations consisted of the following at December 20X1 and 20X0:
20X1 20X0
National Rural Utilities Cooperative Finance Corporation:
Y=Y gL oo ] T« T T SR $1,000 $1,000
Capital TErmM CertIfICAIES ....o.uiiiiiiiieie ettt e e sttt e e s bt e e e saae e e e abbe e e ebbee e satbeeesanreesaanneeanes 839,000 839,000
(e Lol gF=To =R OF= o] - | USSR PP UPOPRRP 288,000 276,000
Fall RIVEr POWET COOPEIALIVE .....eeiiiiiiiiieiiie ettt e et te et ee ettt e ettt e sttt e e e bt e e e e sbe e e e sbe e e sasbeeeasbeeeaasbeeessbeeesnnbeaesnnnas 3,019,000 2,898,000
L1 ] PP PRSPPI 346,000 34,000
$4,493,000 $ 4,048,000

Center County Electric Energy Association, Inc. has adopted SFAS No. 115, “Accounting for Certain Investments in Debt and Equity Securi-
ties.” In accordance with SFAS No. 115, the Association has classified all the Other Investments as available-for-sale. Available-for-sale invest-
ments are stated at fair value with unrealized gains and losses included in members’ equities. The cost of investments sold is based on the

specific identification method.

Long-term and short-term investments classified as available-for-sale were as follows at December 31, 20X1 and 20X0:

20X1
Description
: Gross unreal- | Gross unreal- :
Amortized cost ized gain ized loss Fair value
U.S. Treasury notes, bills and bonds .........cccoovrieiinieniniee e $222,000 $14,000 $1,000 235,000
Other U.S. Government agency SECUMLIES ........cccocvirriierieeeiiiriiesieeee e 380,000 6,000 4,000 382,000
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20X1
Description
: Gross unreal- | Gross unreal- :
Amortized cost ized gain ized loss Fair value
Other debt SECUMLIES .......cooiiiiiiii e 431,000 3,000 3,000 431,000
$1,033,000 $23,000 $8,000 $1,048,000
20X0
Description
. Gross unreal- | Gross unreal- :
Amortized cost ized gain ized loss Fair value
U.S. Treasury notes, bills and bonds ..........ccccceiiiiiiiiiiiiie $397,000 $5,000 $1,000 $401,000
Other U.S. Government agency securities .. 410,000 2,000 412,000
Other debt SECUMTIES .......ooiviiiiiiiii it 604,000 1,000 605,000
$1,411,000 $8,000 $1,000 $1,418,000
At December 31, 20X1, maturities of investments classified as available-for-sale were as follows:
Amortized cost Fair value
Less than One Year ....... $8,000 $8,000
One through Five Years 958,000 961,000
ATLEE FIVE YBAIS ...ttt ettt ettt b bt e b e ab e ekt e e h b oo bt e e aE e e b et oAb e e eb et e a bt e e hb e e ab e e es bt e abeeshbeenbeeenbeenbeeens 67,000 79,000
Lo = LTSS TP PO P PV PPTPRUPOP $1,033,000 $1,048,000
5. Deferred Charges:
Following is a summary of amounts recorded as deferred charges as of December 31, 20X1 and 20X0:
20X1 20X0
Preliminary Surveys and INVESHOALIONS .........ccoiieiiiieiiieeie st esie sttt ste et e e st e s e ste e e e steenaesteeseesaesseesbeesaeseeseennes $28,000 $9,000
6. Patronage Capital:
At December 31, 20X1 and 20X0, patronage capital consisted of:
20X1 20X0
Assignable ............ $1,387,000 $1,104,000
Assigned to date 15,955,000 14,851,000
$17,342,000 $15,955,000
LeSS: RELIEMENTS 10 DALE ...o.eeiiiiiie ittt ettt sttt e ettt e et e e e sttt e e hb e e e e s bb e e e s beeeaasbeeesabbeeesnnneeeannneeanes 659,000 612,000
$16,683,000 $15,343,000

Under the provisions of the Mortgage Agreement, until the equities and margins equal or exceed thirty percent of the total assets of the cooper-
ative, the return to patrons of contributed capital is generally limited to twenty-five percent of the patronage capital or margins received by the
cooperative in the prior calendar year. The equities and margins of the cooperative represent 41 percent of the total assets at balance sheet

date. Capital credit retirements in the amount of $47,000 were paid in 20X1.

7. Other Equities:
At December 31, 20X1 and 20XO0, other equities consisted of:

20X1 20X0
Retired Capital CreditS-GaiN .........cueiiiiere ettt e e e s e e e te et e s teese e teeseesseeseesteaseesseaseeseateensesseensenreannes $181,000 $175,000
[Ble] g1 1=Te IO o] r- | PP PPUUTPRPRTRNt 87,000 5,000

$268,000 $180,000

8. Mortgage Notes:

Long-term debt is primarily represented by mortgage notes payable to the United States of America and to the National Rural Utilities
Cooperative Finance Corporation. Following is a summary of outstanding long-term debt as of December 31, 20X1 and 20X0:

20X1 20X0
RUS, 2% NOteS dU€ MArCHh 31, 2007 ....c.ecoviiitieitieeitie et ettt et ettt e e te e s ta e e te e saeeeaeeeabeeabeesaseesbeesaaeensaesnbeesreesnnens $544,000 $562,000
RUS, 5% Notes due December 31, 2033 ... 16,971,000 17,510,000
$17,515,000 $18,072,000
LESS: CUIMTENTE IMATUITIES .iiiiiiiii e e ittt ee e e e sttt e e e e e et e et e e e e e et e e e e e e e seabaaeeeeeeeaaaasbeeeeeessasbasseeeeeesaasbanseeeesanssrseeess 559,000 540,000
$16,956,000 $17,532,000




Federal Register/Vol. 66, No. 98/Monday, May 21, 2001/Rules and Regulations 27843
20X1 20X0

CFC, 5.75% Notes due March 31, 2013 ........ooiiiiiiiiiiiee ettt e e bt e e ab e e e e atbe e e atbeeesateeaesabeeeeabseeaanbeeeaanbeeean $166,000 $171,000
CFC, 6.95% NOteS dU@ JULY 31, 2018 ......cocuieiiiiieeiiieetie ettt e ntee sttt e bt e st e e sa e sae et esbb e e b e e sbeeebeesabe et e e snbeenbeesaneeeee 1,453,000 1,499,000
CFC, 7.00% Notes due September 30, 2009 ... 443,000 457,000
CFC, 6.40% Notes due OCIODET 31, 2026 .........cocueiiuiiitieitieitie ittt e e stee et sae e bt e te e e sbeesebeenbeesbeesbeeenbeesaeesnbeeeee 2,437,000 2,515,000
$4,499,000 $4,642,000

LESS: CUIMTENT IMALIUITIES .cuiiiiiiiie e ittt et e e e ettt e e e e e et e et e e e e e et e e e e e e e seabaeeeeeeeeaasasbeeeeeessaabaseeeaeeesaastaaeeeeesansnrseneas 166,000 160,000
$4,333,000 $4,482,000

Unadvanced loan funds of $286,000 and $2,500,000 are available to the cooperative on loan commitments from RUS

and CFC as of

December 31, 20X1. As of December 31, 20X1, annual maturities of long-term debt outstanding for the next five years are as follows:

RUS CFC Total
200 ) & OSSPSR $559,000 $166,000 $725,000
563,000 167,000 730,000
565,000 167,000 732,000
568,000 168,000 736,000
570,000 169,000 739,000

9. Employee Benefits:
Substantially all of the employees of the Association are covered by the ABC Retirement and Security Program, a defined benefit pen-
sion plan.

In addition to pension contributions the Association provides he
until they reach age 65.
The following illustrates the pension and postretirement benefits plans for the year ended December 31, 20X1 and 20X0.

alth care benefits for substantially all retired employees and dependents

Pension benefits Other benefits

20X1 20X0 20X1 20X0

Benefit obligation at December 31 ........cccccovveiiiieieiiee e $1,762,000 $2,080,000 $1,899,000 $1,800,000
Fair value of plan assets at December 31 .........ccccooviiiiiiieniiinieeneeee, 715,000 513,000 0 0
FUNAEA SLALUS ...ttt $(1,047,000) $(1,567,000) $(1,899,000) $(1,800,000)
Prepaid (Accrued) benefit COSt ........ccoviiiiiiiiiii $(243,000) $(365,000) $(1,004,000) $(841,000)
Weighted-average assumptions as of December 31:

DISCOUNT FALE ....viiiiiiiic e 6.75% 5.50% 8.00% 8.00%

Expected return on plan assets .... 6.50% 6.00%

Rate of compensation increase 5.00% 5.50% 6.00% 6.00%

For measurement purposes, a 10 percent annual rate of incre

20X2. The rate was assumed to decrease gradually to 5 percent and remain at that level thereafter.

ase in the per capita cost of covered health benefits was assumed for

Pension benefits Other benefits

20X1 20X0 20X1 20X0
BENEFIt COSE ..uitiiiiiiiiiiei e $253,000 $232,000 $220,000 $220,000
Employer Contribution 160,000 225,000 57,000 55,000
BENEFIS PAID ......cvveiiveiceiseesteeeeeeseee st es et enes st ses et ensesesneasans (7,000) (48,000) (57,000) (55,000)

10. Deferred Credits:
Following is a summary of the amounts recorded as deferred credits as of December 31, 20X1 and 20X0:

20X1 20X0
CUSIOMEr ENEIQY PrEPAYMENTS ....cueiiiiiiiiiieiierteeiiesteeie et e e ssee e sseeeesseeseesaeeseesteeneeaseeneesseeneesseaneesseaneesaeaneenseeseenes $33,000 $15,000
INVENTOTY AGJUSTMENT ...ttt et h ettt e he e e bt e e be e e b e e sbe e e e e sab e e b e e sbneesbeesireebee e 26,000 38,000
$59,000 $53,000

11. Litigation:

The association is a defendant in an action in which the plaintiff claims damages totaling $200,000 for personal injuries sustained. The
action has been dismissed by the District Court, but is on appeal before the State Supreme Court. Management is of the opinion that

no liability will be incurred by the association as a result of this
12. Commitments:

action.

Under its wholesale power agreement, the association is committed to purchase its electric power and energy requirements from Fall
River Power Cooperative, Inc., until December 31, 20X7. The rates paid for such purchases are subject to review annually.
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Exhibit 5—Illustrative Independent Auditor’s
Management Letter for Electric Borrowers

RUS requires that CPAs auditing RUS
borrowers provide a management letter in
accordance with §1773.33. This letter must
be signed by the CPA, bear the same date as
the auditor’s report, and be addressed to the
borrower’s board of directors.

Illustrative Independent Auditors’
Management Letter for Electric Borrowers

March 2, 20X2

Board of Directors

Center County Electric Energy Association,
Inc.

[City, State]

We have audited the financial statements
of Genter County Electric Energy Association,
Inc. for the year ended December 31, 20X1,
and have issued our report thereon dated
March 2, 20X2. We conducted our audit in
accordance with generally accepted auditing
standards, the standards applicable to
financial audits contained in Government
Auditing Standards issued by the
Comptroller General of the United States, and
7 CFR Part 1773, Policy on Audits of Rural
Utilities Service (RUS) Borrowers. Those
standards require that we plan and perform
the audit to obtain reasonable assurance
about whether the financial statements are
free of material misstatement.

In planning and performing our audit of
the financial statements of Center County
Electric Energy Association, Inc. for the year
ended December 31, 20X1, we considered its
internal control over financial reporting in
order to determine our auditing procedures
for the purpose of expressing an opinion on
the financial statements and not to provide
assurance on the internal control over
financial reporting.

Our consideration of the internal control
over financial reporting would not
necessarily disclose all matters in the
internal control over financial reporting that
might be material weaknesses. A material
weakness is a condition in which the design
or operation of one or more of the internal
control components does not reduce to a
relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting that we
consider to be material weaknesses. [If a
material weakness was noted, refer the reader
to the independent auditors’ report on
compliance and on internal control over
financial reporting.]

Section 1773.33 requires comments on
specific aspects of the internal control over
financial reporting, compliance with specific
RUS loan and security instrument provisions,
and other additional matters. We have
grouped our comments accordingly. In
addition to obtaining reasonable assurance
about whether the financial statements are
free from material misstatements, at your
request, we performed tests of specific
aspects of the internal control over financial
reporting, of compliance with specific RUS

loan and security instrument provisions, and
of additional matters. The specific aspects of
the internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and
additional matters tested include, among
other things, the accounting procedures and
records, materials control, compliance with
specific RUS loan and security instrument
provisions set forth in § 1773.33(e)(1), related
party transactions, depreciation rates, a
schedule of deferred debits and credits, and
a schedule of investments upon which we
express an opinion. In addition, our audit of
the financial statements also included the
procedures specified in § 1773.38 through
1773.45. Our objective was not to provide an
opinion on these specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, or additional
matters, and accordingly, we express no
opinion thereon.

No reports other than our independent
auditors’ report and our independent
auditors’ report on compliance and on
internal control over financial reporting, all
dated March 2, 2002 or summary of
recommendations related to our audit have
been furnished to management.

Our comments on specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and other
additional matters as required by § 1773.33
are presented below.

Comments on Certain Specific Aspects of the
Internal Control Over Financial Reporting

We noted no matters regarding Center
County Electric Energy Association, Inc.’s
internal control over financial reporting and
its operation that we consider to be a material
weakness as previously defined with respect
to:

—The accounting procedures and records
[list other comments];

—The process for accumulating and
recording labor, material, and overhead
costs, and the distribution of these costs to
construction, retirement, and maintenance
or other expense accounts [list other
comments]; and

—The materials control [list other
comments].

Comments on Compliance With Specific RUS
Loan and Security Instrument Provisions

At your request, we have performed the
procedures enumerated below with respect to
compliance with certain provisions of laws,
regulations, contracts, and grants. The
procedures we performed are summarized as
follows:

—Procedures performed with respect to the
requirement for a borrower to obtain
written approval of the mortgagee to enter
into any contract for the operation or
maintenance of property, or for the use of
mortgaged property by others for the year
ended December 31, 20X1:

1. Obtained and read a borrower-prepared
schedule of new written contracts entered
into during the year for the operation or
maintenance of its property, or for the use of

its property by others as defined in
§1773.33(e)(1)(1).

2. Reviewed Board of Director minutes to
ascertain whether board-approved written
contracts are included in the borrower-
prepared schedule.

3. Noted the existence of written RUS [and
other mortgagee] approval of each contract
listed by the borrower.

—Procedure performed with respect to the
requirement to submit RUS Form 7 or
Form 12 to the RUS:

1. Agreed amounts reported in Form 7 or
Form 12 to Center County Electric Energy
Association, Inc.’s records.

The results of our tests indicate that, with
respect to the items tested, Center County
Electric Energy Association, Inc. complied,
except as noted below, in all material
respects, with the specific RUS loan and
security instrument provisions referred to
below. The specific provisions tested, as well
as any exceptions noted, include the
requirements that:

—The borrower has obtained written
approval of the RUS [and other mortgagees]|
to enter into any contract for the operation
or maintenance of property, or for the use
of mortgaged property by others as defined
in §1773.33(e)(1)(i) [list all exceptions];
and

—The borrower has submitted its Form 7 or
Form 12 to the RUS and the Form 7 or
Form 12, Financial and Statistical Report,
as of December 31, 20X1, represented by
the borrower as having been submitted to
RUS is in agreement with the Center
County Electric Energy Association, Inc.’s
audited records in all material respects [list
all exceptions] [or if the audit year end is
other than December 31], appears
reasonable based upon the audit
procedures performed [list all exceptions].

Comments on Other Additional Matters

In connection with our audit of the
financial statements of Center County
Electric Energy Association, Inc., nothing
came to our attention that caused us to
believe that Center County Electric Energy
Association, Inc. failed to comply with
respect to:

—The reconciliation of continuing property
records to the controlling general ledger
plant accounts addressed at § 1773.33(c)(1)
[list all exceptions];

—The clearing of the construction accounts
and the accrual of depreciation on
completed construction addressed at
§1773.33(c)(2) [list all exceptionsl];

—The retirement of plant addressed at
§1773.33(c)(3) and (4) [list all exceptions];

—Approval of the sale, lease, or transfer of
capital assets and disposition of proceeds
for the sale or lease of plant, material, or
scrap addressed at § 1773.33(c)(5) [list all
exceptions];

—The disclosure of material related party
transactions, in accordance with Statement
of Financial Accounting Standards No. 57,
Related Party Transactions, for the year
ended December 31, 2001, in the financial
statements referenced in the first paragraph
of this report addressed at § 1773.33(f) [list
all exceptions];
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—The depreciation rates addressed at
§1773.33(g) [list all exceptions];

—The detailed schedule of deferred debits
and deferred credits; and

—The detailed schedule of investments.

Our audit was made for the purpose of
forming an opinion on the basic financial
statements taken as a whole. The detailed
schedule of deferred debits and deferred
credits required by § 1773.33(h) and the
detailed schedule of investments required by
§1773.33(i), and provided below, are
presented for purposes of additional analysis
and are not a required part of the basic
financial statements. This information has
been subjected to the auditing procedures
applied in our audit of the basic financial
statements and, in our opinion, is fairly
stated in all material respects in relation to
the basic financial statements taken as a
whole.

[The detailed schedule of deferred debits
and deferred credits would be included here.
The total amount of deferred debits and
deferred credits as reported in the schedule
must agree with the totals reported on the
Balance Sheet under the specific captions of
“Deferred Debits” and ‘‘Deferred Credits”.
Those items that have been approved, in
writing, by RUS should be clearly indicated.]

[The detailed schedule of investments
would be included here. The total of the
investment in each company reported must
agree with the detail investment subsidiary
account(s).]

This report is intended solely for the
information and use of the board of directors,
management, and the RUS and supplemental
lenders and is not intended to be and should
not be used by anyone other than these
specified parties. However, this report is a
matter of public record and its distribution is
not limited.

Certified Public Accountants

Appendix B to RUS Bulletin 1773-1—
Sample Auditor’s Report for a Class A
or B Commercial Telecommunications
Company

Appendix B includes an example of a
short-form auditor’s report, report on
compliance and on internal control over
financial reporting, financial statements and
accompanying notes for a commercial
telecommunications company. The sample
auditor’s report is intended as a guide only
and, while it is recommended that the format
be followed, each auditor’s report should be
prepared to adequately cover the
circumstances. To the extent possible, it
should be used as a guide in preparing
auditors’ reports for other types of
telecommunications borrowers.

Exhibit 1—Sample Auditor’s Report

Certified Public Accountants, 1600 Main
Street, City, State 24105
The Board of Directors, Center County
Telecommunications Systems, Inc.:
Independent Auditor’s Report
We have audited the accompanying
balance sheets of Center County
Telecommunications Systems, Inc., as of
December 31, 20X1 and 20X0, and the related
statements of revenue and patronage capital,

and cash flows for the years then ended.
These financial statements are the
responsibility of Center County
Telecommunications Systems Inc.’s
management. Our responsibility is to express
an opinion on these financial statements
based on our audit.

We conducted our audit in accordance
with generally accepted auditing standards
and the standards applicable to financial
audits contained in Government Auditing
Standards, issued by the Comptroller General
of the United States. Those standards require
that we plan and perform the audit to obtain
reasonable assurance about whether the
financial statements are free of material
misstatement. An audit includes examining,
on a test basis, evidence supporting the
amounts and disclosures in the financial
statements. An audit also includes assessing
the accounting principles used and
significant estimates made by management,
as well as evaluating the overall financial
statement presentation. We believe that our
audits provide a reasonable basis for our
audit.

In our opinion, the financial statements
referred to above present fairly, in all
material respects, the financial position of
Center County Telecommunications Systems,
Inc. as of December 31, 20X1 and 20X0, and
the results of its operations and its cash flows
for the years then ended in conformity with
general accepted accounting principles.

In accordance with Government Auditing
Standards, we have also issued our report
dated March 2, 20X2, on our consideration of
Center County Telecommunications Systems,
Inc.’s internal control over financial reporting
and our tests of its compliance with certain
provisions of laws, regulations, contracts,
and grants. That report is an integral part of
an audit performed in accordance with
Government Auditing Standards and should
be read in conjunction with this report in
considering the results of our audit.

Certified Public Accountants
March 2, 20X2

Exhibit 2—Sample Report on Compliance
and on Internal Control Over Financial
Reporting, the CPA Found No Reportable
Instances of Noncompliance and No Material
Weaknesses (No Reportable Conditions
Identified)

Certified Public Accountants, 1600 Main
Street, City, State 24105

The Board of Directors, Center County
Telecommunications Systems, Inc.:

We have audited the financial statements
of Center County Telecommunications
Systems, Inc. as of and for the years ended
December 31, 20X1 and 20X0, and have
issued our report thereon dated March 2,
20X2. We conducted our audit in accordance
with generally accepted auditing standards
and the standards applicable to financial
audits contained in Government Auditing
Standards, issued by the Comptroller General
of the United States.

Compliance

As part of obtaining reasonable assurance
about whether Center County
Telecommunications Systems, Inc.’s
financial statements are free of material

misstatement, we performed tests of its
compliance with certain provisions of laws,
regulations, contracts, and grants,
noncompliance with which could have a
direct and material effect on the
determination of financial statement
amounts. However, providing an opinion on
compliance with those provisions was not an
objective of our audit, and accordingly, we
do not express such an opinion. The results
of our tests disclosed no instances of
noncompliance that are required to be
reported under Government Auditing
Standards. [If the CPA has issued a separate
letter to the management detailing immaterial
instances of noncompliance, modify this
paragraph to include a statement such as the
following: However, we noted certain
immaterial instances of noncompliance
which we have reported to the management
of Center County Telecommunications
Systems, Inc. in a separate letter dated March
2, 20X1.]

Internal Control Over Financial Reporting

In planning and performing our audit, we
considered Center County
Telecommunications Systems, Inc.’s internal
control over financial reporting in order to
determine our auditing procedures for the
purpose of expressing our opinion on the
financial statements and not to provide
assurance on the internal control over
financial reporting. Our consideration of the
internal control over financial reporting
would not necessarily disclose all matters in
the internal control over financial reporting
that might be material weaknesses. A
material weakness is a condition in which
the design or operation of one or more of the
internal control components does not reduce
to a relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting and its
operation that we consider to be material
weaknesses. [If the CPA has issued a separate
letter to management to communicate other
matters involving the design and operation of
the internal control over financial reporting,
modify this paragraph to include a statement
such as the following: However, we noted
other matters involving the internal control
over financial reporting which we have
reported to the management of Center County
Telecommunications Systems Inc., in a
separate letter dated March 2, 20X2.]

This report is intended solely for the
information and use of the audit committee,
management, the Rural Utilities Service, and
supplemental lenders and is not intended to
be and should not be used by anyone other
than these specified parties. However, this
report is a matter of public record and its
distribution is not limited.

Certified Public Accountants
March 2, 20X2
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Exhibit 3—Sample Report on Compliance
and on Internal Control Over Financial
Reporting, the CPA Found Reportable
Instances of Noncompliance and Reportable
Conditions Were Identified

Certified Public Accountants, 1600 Main
Street, City, State 24105

The Board of Directors, Center County
Telecommunications Systems Inc.

We have audited the financial statements
of Center County Telecommunications
Systems Inc., as of and for the years ended
December 31, 20X1 and 20X0, and have
issued our report thereon dated March 2,
20X2. We conducted our audit in accordance
with generally accepted auditing standards
and the standards applicable to financial
audits contained in Government Auditing
Standards, issued by the Comptroller General
of the United States.

Compliance

As part of obtaining reasonable assurance
about whether Center County
Telecommunications Systems’ financial
statements are free of material misstatement,
we performed tests of its compliance with
certain provisions of laws, regulations,
contracts, and grants, noncompliance with
which could have a direct and material effect
on the determination of financial statement
amounts. However, providing an opinion on
compliance with those provisions was not an
objective of our audit, and accordingly, we
do not express such an opinion. The results
of our tests disclosed instances of
noncompliance that are required to be
reported under Government Auditing
Standards. [A description of the findings
should be included in the report.] [If the CPA
has issued a separate letter to the

management detailing immaterial instances
of noncompliance, modify this paragraph to
include a statement such as the following:
We also noted certain immaterial instances of
noncompliance which we have reported to
the management of Center County
Telecommunications Systems, Inc. in a
separate letter dated March 2, 20X2.]

Internal Control Over Financial Reporting

In planning and performing our audit, we
considered Center County
Telecommunications Systems, Inc.’s internal
control over financial reporting in order to
determine our auditing procedures for the
purpose of expressing our opinion on the
financial statements and not to provide
assurance on the internal control over
financial reporting. However, we noted
certain matters involving the internal control
over financial reporting and its operation that
we consider to be reportable conditions.
Reportable conditions involve matters
coming to our attention relating to significant
deficiencies in the design or operation of the
internal control over financial reporting that,
in our judgment, could adversely affect
Center County Telecommunications Systems,
Inc.’s ability to record, process, summarize
and report financial data consistent with the
assertions of management in the financial
statements. [A description of the findings
pertaining to reportable conditions should be
included in the report.]

A material weakness is a condition in
which the design or operation of one or more
of the internal control components does not
reduce to a relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by

employees in the normal course of
performing their assigned functions. Our
consideration of the internal control over
financial reporting would not necessarily
disclose all matters in the internal control
that might be reportable conditions and,
accordingly, would not necessarily disclose
all reportable conditions that are also
considered to be material weaknesses.
However, we believe none of the reportable
conditions described above is a material
weakness. [If conditions believed to be
material weaknesses are disclosed, the last
sentence should be deleted and instead the
report should identify which of the
reportable conditions described above are
considered to be material weaknesses.] [If the
CPA has issued a separate letter to
management to communicate other matters
involving the design and operation of the
internal control over financial reporting,
modify this paragraph to include a statement
such as the following: We also noted other
matters involving the internal control over
financial reporting which we have reported
to the management of Center County
Telecommunications Systems, Inc., in a
separate letter dated March 2, 20X2.]

This report is intended solely for the
information and use of the audit committee,
management, the Rural Utilities Service, and
supplemental lenders and is not intended to
be and should not be used by anyone other
than these specified parties. However, this
report is a matter of public record and its
distribution is not limited.

Certified Public Accountants
March 2, 20X2

Exhibit 4—Sample Financial Statement

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. BALANCE SHEETS DECEMBER 31, 20X1 AND 20X0 ASSETS

[Notes 1 and 2]

20X1 20X0
Current Assets:
Cash—CONSIUCHON FUNOS ....eeiiiiiieieeieie ettt e ste e e te e ste s e teemeesteeseeseeere e tesreenseeseeneesneeneenneeneens $500 $300
CASN—GENEIAI FUNAS .....vviiiiiiiiiiitieee et ce et e e e et e e e e et et a e e e e e e e e eabbeeeeeessansbssaeeeeeesannbbaeeeeeseassrraeess 60,000 32,000
TEMPOIANY INVESIMENTS ......iiiiiieieieiiite ettt e e ettt e e e e e s bbbt e e e e e s e s bbbttt e e e e e s st b e e et e e e aasbab e e e e e e e aannbnnneeeesaannnnes 26,000 24,000
Accounts Receivable, less accumulated provision of $35,000 in 20X1 and $34,000 in 20X0. ........cccccevvenne. 740,000 667,000
MaterialS @Nd SUPPIES .....eiiiiiiiieiit ettt a e b e h bt e hb e e bt e ebe e e b e e san e et e e et e nbeeanne s 250,000 210,000
PrepaymeENntS (NOLE 3) ..ottt et r bbbt e e a et et e ebe e e b e e nan et e nbe e ane s 50,000 31,700
OLNEE CUIMTENT ASSEES .uitiiiiiii ettt et e st e ettt e e e aae e e e aabe e e ek b e e e sab bt e e aabbe e e aabb e e e bbe e e eabbeeeenbbeeesaneeeenaneeeane 25,000 30,000
TOAI CUITENE ASSELS ...vveiiieiiiiiiiie et e e e eectt e e e e et et e e e e e e ee et e e e e e e seeabaaeeeeeeeesasbaeeeeessassssbaaeaeeesennbsaneeeeeaaannes 1,151,500 995,000
Noncurrent Assets:
Investments (Note 4):
MaArKEtahlE SECUNLIES ......vveiiiiiiiiiiieie et e e e et e e e s e et e e e e e e s s bbaeeeeeeessaabaeeeeeeseasanaeeeeeenan 741,500 705,000
Nonregulated 1,550,000 1,450,000
Other deferr@d CRAIGES ......o.eiiiiiiii etk s e e s bt e e s hb et e e b e e e e bb e e e aab s e e e ssbe e e e snneeeenbnneennes 39,000 12,000
TOtAl NONCUITENE ASSELS ....utiiiiieiiie ettt ettt ettt ettt e e a bt e e be et e ettt e e ab e e e e bbe e e sabe e e e asbeeeeasbeeesnnbeeesnnbeeeannnas 2,330,500 2,167,000
Property, Plant and Equipment:
Telecommunications Plant in Service (NOE 5) .....coiiiiiiiiiiiiieiii e e 22,800,000 20,100,000
Telecommunications Plant Under CONSIIUCTION .........coiiuuiiiiiiieiiiiteeie ettt e e seb e e sinr e e e seneeeenes 1,200,000 1,100,000
24,000,000 21,200,000
Accumulated Provision fOr DEPrECIAtION ..........c..iiiiiiiiiiiie ettt e et e e be e e e b e e e ssbe e e sinreeessnneeanes 8,500,000 7,200,000
Total Property, Plant and EQUIPIMENT ........ooiiiiiiiiie it siee et e e e st e e s nee e e s e e e snbeeesnbeeesnnseeesnneas 15,500,000 14,000,000




Federal Register/Vol. 66, No. 98/Monday, May 21, 2001/Rules and Regulations

27847

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. BALANCE SHEETS DECEMBER 31, 20X1 AND 20X0 ASSETS—

Continued
[Notes 1 and 2]

20X1

20X0

TOTAI ASSEES . ..uiiiieiieie e e ettt e oo et e e e e e ettt e e e e e e ettt e e e e e e e e ta——eeeee e e e a——e—aeeeeaaata———eeeeeaaatbeeeeeeeaaaateeeeeeesaataareaaaeaaan

$18,982,000

$17,162,000

The accompanying notes are an integral part of these statements.

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. BALANCE SHEETS DECEMBER 31, 20X1 AND 20XO0 LIABILITIES

AND RETAINED EARNINGS

[Note 2]
20X1 20X0
Current Liabilities:
F Yoot 101 =1z o] SR $320,000 $324,000
CUSEOMET DEPOSITS ..vvveeiutieeiiiieeesitireeatettesteeesssteee s steeesseeeeasaeeeaasseeeasteeeassseeeassseeeassseeessaeeanssaeesnsseeesnneneessnnnennes 33,000 30,000
Current portion Of 1ONG-terM AeDL ... .. ittt e st set e e e saee e e e seneeeanes 579,000 449,000
F ool (=T I I V=T TP T PPV OPUPPTPPORTPOON 500 49,800
Other CUITeNt LIADINLIES ....c..oiiiiiiei et 22,000 15,000
Total Current LiabilitieS ...........oooiiiiiiii 954,500 867,800
Long-term debt:
RUS Mortgage Notes, less current portion (Note 6) .. 8,900,000 8,100,000
Accrued Postretirement DENEFILS (NOTE 7) ....eiiiiiiiiiiee et e e srne e e 664,000 503,000
Total LoNG-term HabilIIES .......ccuiieeiiiiee et e e e e st e e e e e e s beeeannteeeannaeeesnneas 9,564,000 8,603,000
Other Liabilities and Deferred Credits:
Deferred INCOME TaXES (NOE 8) .....oiiiiiiieiie ittt ettt e sbeeseneas 190,000 176,000
(@] =] PPV PRSPPSO 110,000 98,000
Total Other Liabilities and Deferred CreditS ...t 300,000 274,000
Stockholder’s Equities:
Capital Stock—Common $100 par value—5,000 shares authorized; 3,500 outstanding 20X1 and 20X0 ..... 350,000 350,000
Additional Paid-in CAPIAL .......cooriiieiriiiei e 250,000 250,000
[RECI e o LTo l == T g Tl o o T PSP O PP PPRP PP 7,560,500 6,814,800
Accumulated Other Comprehensive INCOME (LOSS) ..iciuviieiiiieiiiiieeitiie ettt ettt e e e e sebe e e sanneeees 3,000 2,400
Total StOCKNOIAEI'S EQUILIES .......vieitieiiiieitie ettt ettt e b sane e 8,163,500 7,417,200
Total EQUItIES @Nd LIGDIlIIES .....veiveiiiieiiiicie ettt e st e et e e e teentesteentesteeneenneaneenneeneens $18,982,000 $17,162,000

The accompanying notes are an integral part of these statements.

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. STATEMENTS OF INCOME AND RETAINED EARNINGS FOR THE

YEARS ENDED DECEMBER 31, 20X1 AND 20X0

20X1 20X0

Operating Revenues:
[0 Tor= U N =T AT 4 QY=Y VT TSP $1,481,000 $924,000
Network Access Services ........... 3,706,700 3,023,800
Billing and Collection Services ... 306,000 279,000
MISCEIIANEOUS ...ttt e e bttt e ettt e e e st et e e at et e e abe e e e st e e e easb e e e sabbee e esbneeanbbeeeanbneeeanes 206,000 139,000
Less: Uncollectible Revenues (26,000) (22,000)
Total OPErating REVENUES ......cccuiiiiiiiiiiitii ettt ettt h ettt e bt e b e e s bt e et e sab e e be e s beeenbeeseneenees 5,673,700 4,343,800

Operating Expenses:
Plant SPECIfic OPEIAtIONS ......ciiiiieiiiie ettt e e e st e e st e e s teee e s teeeasseeeesseeeeasteeessteeesnnaeeesnseeeensnenennes 976,000 676,000
Plant Nonspecific Operations 222,000 174,000
Depreciation and Amortization ... 1,341,000 855,000
(O10(o] 44 T g @] o 1= =110 ) PP R PSPPI 737,000 544,000
(0] o Jo] = (=R @] o1=] =1 1 o] o L PSP PU PR PPRPRPPI 1,034,000 809,000
(@4 1T G 1= V(=T T TR T PP PP OPPPTRPRIN 26,000 36,000
Total OPEratiNng EXPENSES ....cccveviiiiiieeiitiieeiiieeesteteesteeeeastaeeasteeesssteeeaseeeaasseeesasteeesnsseessseeeesssseennsenessnes 4,336,000 3,094,000
OPEIALING INCOIME ...ttt bbb ettt e b et e bt e s he e et b e e ab e e eb e e e bb e e sae e et e e ba e e b e e nbneeaas 1,337,700 1,249,800

Other Income (Expense):
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CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. STATEMENTS OF INCOME AND RETAINED EARNINGS FOR THE

YEARS ENDED DECEMBER 31, 20X1 AND 20X0—Continued

20X1 20X0

Interest and dividend income 238,000 236,000
Interest expense ..........ccceeueeen. (489,000) (429,000)
INtErest AUMNG CONSITUCLION ...o..ueiiiiiiii ettt ettt ettt e st e e e be e e e e abe e e esbe e e sasbeeesanneeeanbeeeabneeeanes 53,000 28,000

Net Other INCOME aNd EXPENSES .....c.ueiiiiiiiiiiiie ettt ettt s e e e s e e e sab e e e sanbeeeenneas (198,000) (165,000)

INCOME BEFOre INCOME TAXES ...ttt ettt b et b e et she et e s e e sb e e sbe e e sbeesineetee e 1,139,700 1,084,800
INCOIME TAXES ...teeiiiiiee ittt ettt et e e bt e e b et e s bt a4kt e e 1a ket e e ea b et o2k b e e e ek b e e e ea ket e e esee e e e be e e e enbe e e e nneeesnneeean 126,000 81,000
Net Income Before NONregulated INCOME ..........ooiiiiiiiiiiiee ettt e e e e e annn e e nneas 1,013,700 1,003,800
N[l qT=To U] E=1c=To BT gToTo] o o= T TP UPRTTOPPRPTPOI 33,000 27,000
Net INCOME FOF The PEIIOU ... ..ottt et e et e e s bt e e e e sbe e e e nbe e e e nb e e e snnneeesaneas 1,046,700 1,030,800
Retained Earnings at Beginning of Year . 6,814,800 6,053,000
DiIVIAENAS PAIA ...ttt bbbt a ettt et bt sh e btk e bt bt bttt ettt 301,000 269,000
Retained Earnings at ENG Of YEAI .....cccvciiiiiiii ittt ettt e s e sbeereesbeetaebeereeneesraeneas $7,560,500 $6,814,800

The accompanying notes are an integral part of these statements.

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. STATEMENTS OF COMPREHENSIVE INCOME FOR THE YEARS

ENDED DECEMBER 31, 20X1 AND 20X0

20X1 20X0
INEE INCOME ..ttt ettt h et b e st b e e s b e e s b e b e e s b e bt e e e b e e hs e bt eh ettt eb e e bt e bt e b e et e e b e e bt e nn e e enn s $1,046,700 $1,030,800
Other Comprehensive Income:
Unrealized holding gains (losses) arising during the YEar ..........ccoeiiiiiiiiiiieiee e 600 1,500
COMPIENENSIVE INCOME .....viiiiieiiiticeie ittt ettt ettt et e te et e e ae e tesae e sesaeessesbeessesbeensesseensesseensesaeessesaeeneesaeeneesbeeseenes $1,047,300 $1,032,30

The accompanying notes are an integral part of these statements.

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. STATEMENTS OF CASH FLOWS FOR THE YEARS ENDED

DECEMBER 31, 20X1 AND 20X0

20X1 20X0

Cash Flows From Operating Activities:
Cash Received from CONSUMENS .........ciieiiiiiiitiitie ettt sttt b bbbt nb bbbt bt n et ene e $5,382,000 $4,276,000
Cash Paid to Suppliers and Employees .... (2,580,400) (2,026,200)
Interest Received ...........ccocevvvieiiiicncnens 238,000 236,000
Interest Paid ........ (489,000) (429,000)
LI D G o ULc [ SO P VRPN (141,500) (94,000)
Net Cash Provided by Operating ACHVITIES .........coiiuiiiiieiieeitieiii ettt sne e e 2,409,100 1,962,800

Cash Flows From Investing Activities:
Construction and ACqUISItION OF PIANT .........oiiiiiiiie et (2,612,000) (2,523,000)
Plant REMOVAI COSES .....eiiuiiiiiiiiieeiie ettt e h e bt e b e bttt e b e e et e sb e st e e sar e e b e e s (229,000) (82,000)

(Increase) Decrease In:

MALETTAIS INVENTOTY ....eeiiiieiei ettt ettt e b e sb ettt e e et e b e e sbe e e beesaneeaee e (40,000) (58,000)
Investments in Marketable Securities .... (37,900) (34,500)
Other Investments ........ccccccevviieeiiiiieenns (100,000) (135,000)
[D1C] (=10 = To B O - T [T PSPPSR UPPPR (27,000) 23,000
NONFEGUIALET INCOMIE .....iiiiiiiti ettt ettt s bttt e s et e e e st e e aeesaneenee e 33,000 27,000
Net Cash Used in INVEStING ACHVILIES ........coiiiiiiiiiiiii e (3,012,900) (2,782,500)

Cash Flows From Financing Activities:
Dividends Paid ..... (301,000) (269,000)
Debt Proceeds .........cccccoeverennne 1,379,000 1,158,000
Payments on LONG-TEIM DEDE .....cc..iiiiiiiiiii ettt (449,000) (444,000)

Increase/(Decrease) In:

Consumer Deposits and AdVAnNCe PayMENTS .......cccciiiiiiiieiiiiieeiiiee et siiee e siree e stree s seeeesseeeeeeseeeeennes 3,000 13,000
Net Cash Provided by FINanCing ACHVItIES ........ccuieiiiiie it eee s 632,000 458,000
Net Increase/(Decrease) in Cash 28,200 (361,700)
(01 ¢ T 1= T o Ta T aTe [ =TT PSPPSR 32,300 394,000
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CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. STATEMENTS OF CASH FLOWS FOR THE YEARS ENDED

DECEMBER 31, 20X1 AND 20X0—Continued

20X1 20X0
CaSh—ENG Of YEAI ...ciiiiiiieee e 60,500 32,300
RECONCILIATION OF NET MARGINS TO NET CASH PROVIDED BY OPERATING ACTIVITIES
20X1 20X0

L= A =T 14T PP RT PR UPT PR $1,046,700 $1,030,800

Less: NONregulated INCOME ........ooiiiiiiiiie ettt ettt et e et e e e bt e e e bb e e e snb e e e sanbeeeanbeeeabneeeanee 33,000 27,000

Net Income from Regulated OPEratiONS ..........couiiiiiiriieiiiieiieitie ettt sttt et se e e sneeneee e 1,013,700 1,003,800

Adjustments to Reconcile Net Margins to Net Cash Provided by Operating Activities:

Depreciation and AMOTIZALION .........c..coiireeeiiieeeiiree et e e e e e e s ne e e e ab e e s anreeesanneeeas 1,341,000 855,000

Provision for Uncollectible Accounts Receivable ...... 1,000 1,000

Accumulated Provision for Pensions and Benefits 161,000 133,000
(Increase)/Decrease In:

Customer and Other Accounts RECEIVADIE .........ocuiiiiiiiiiiiii e (74,000) (69,000)

Current and Accrued Assets—Other 5,000 15,000

PrePAYMENIS ..ot (18,300) 15,000
Increase/(Decrease) In:

ACCOUNES PAYaDIE ...t (4,000) 29,000

Accrued TaXES ...eevvveeereeeeirirreesieeneens (49,300) (13,000)

Other Current and Accrued Liabilities .... 7,000 (2,000)

[D2=] (T4 (o B @4 (T [ PP PPN 26,000 (5,000)

TOtal AQJUSTMENTS ..eiiiiiie ittt et e e et e e st e e e ese e e e sbeeeeebeeeeanbeeeennbeeesnnteeean 959,000 1,395,400

Net Cash Provided by Operating ACHVITIES ......c.uviiiiiieiiiieeiiee e siie e et e e et ee st ee e s e e s staeeessbeeeennteeesnteeeanseeeensnes $2,409,100 $1,962,800

(The accompanying notes are an integral part of these statements.)

CENTER COUNTY TELECOMMUNICATIONS SYSTEMS, INC. NOTES TO FINANCIAL STATEMENTS DECEMBER 31, 20X1 AND

20X0
1. Summary of Significant Accounting Policies:

Include a brief description of the reporting entity’s significant accounting policies in accordance with Accounting Principles Board Opin-

ion No. 22, Disclosure of Accounting Policies.

Disclosure of accounting policies should identify and describe the accounting principles followed by the borrower and the methods of

applying those principles that materially affect the determination of financial position, cash flow, and results of operations.

Disclosures of accounting policies do not have to be duplicated in this section if presented elsewhere as an integral part of the financial

statements.
2. Assets Pledged:

Substantially all assets are pledged as security for long-term debt to RUS.
3. Prepaid Expenses:

Following is a summary of the amounts recorded as prepaid items as of December 31, 20X1 and 20X0:

20X1 20X0
PrEPAIA TAXES ... etiiiieiitie ittt ettt h ettt e b et ht e e h et b bt e bt h ettt h bt bt eh et b e et b e nbeeeare s $10,000 $10,000
Prepaid Insurance .... 3,000 1,700
PrEPaid RENT ...t b et h et h bt b e h e e bbbt sh e bttt e e nr e aane s 37,000 20,000
$50,000 $31,700

4. Investments:
Marketable Debt and Equity Securities:

Center County Telecommunications System, Inc., has adopted SFAS No. 115, “Accounting for Certain Investments in Debt and Equity
Securities.” In accordance with SFAS No. 115, the company has classified all the Other Investments as available-for-sale. Available-
for-sale investments are stated at fair value with unrealized gains and losses included in stockholder’'s equities. The cost of invest-

ments sold is based on the specific identification method.

The cost and fair values of marketable securities available-for-sale at December 31, 20X1 and 20X0 were:

20X1
Description
: Gross unreal- | Gross unreal- :
Amortized cost ized gain ized loss Fair value
U.S. Government Treasury SECUIMIES ........ccveiveeieiiiiieiieeieesieesre s $62,500 $2,900 $900 $64,500
Certificate of Deposit 420,000 | .eveeeiiiieeiiiieene | e 420,000
DEDt SECUIIES ..utiiiiiiiie ittt 280,000 6,000 3,000 283,000
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20X1
Description
Amortized cost Gricz)se% lggi?]al' Gric;zsa lfg;ial' Fair value
$762,500 $8,900 $3,900 $767,500
20X0
Description
Amortized cost Gricz)se% lggi?]al' Gric;zsa lfg;ial' Fair value
U.S. Government Treasury SECUMLIES .......cccverereerieeieriesereeeseeee e eeesreeseens $68,000 $1,200 $200 $69,000
Certificate of Deposit 408,000 | .oooccvvreeeeeeeeciiies | e 408,000
DEDt SECUIMLIES .uteeiiiiiie ittt 249,000 5,000 2,000 252,000
$725,000 $6,200 $2,200 $729,000

At December 31, 20X1, maturities of investments classified as available-for-sale were as follows:

Amortized cost

Fair value

LESS thAN ONE YEAI ..ooeeiiiiiiteiie ettt e e e ettt e e e e e et et a e e e e e e e s eaatbeeeeeeesasbaaeeeeeeesesbaaeaeeeseassraeeess
ONE thIOUGN FIVE YBAIS ....oiiiiiiiiiiiiite ettt ettt e e s e e e s st e e ah b et e e ek b e e e et b e e e aabe e e e smbe e e e abe e e e anreeeeanreeean
ATLEE FIVE YBAIS ..oviiiieii ittt ettt e et e e e e ettt e e e e e s e e taa et e e e e e e sas b e e e eeeeeessaasseeeaeesaaasbaseeeeeeesasbaeeeeeesaasssnaeaaeanan

$25,000 $26,000
681,000 684,000
56,500 57,500
$762,500 $767,500

As of December 31, 20X1 and 20X0, the amount of unrealized gains on available for sale securities included in accumulated other
comprehensive income is shown net of deferred income taxes of $2,000 and $1,600, respectively.

Nonregulated Investments:
Investments in nonregulated activities consist of the following:

20X1 20X0

CUStOMEr PremisSeS EQUIPIMENT ....c..iiuiiiiiieiieiteeieeste et ettt ete st tesaeetesae e sesteessesteestesseessesseessesseaseesseaseesaeeneessenseenns $493,000 $500,000
[©F 28 IV =To 111 o]0 1T o | S USSR 650,000 678,000
(0= 18] =T gl 7= T 111 PRSP RTROPRPR 1,329,000 1,047,000
Other o 28,000 35,000
Total Nonregulated Investments 2,500,000 2,260,000
Less: ACCUMUIALEA DEPIECIALION ......ciiiiiiiirieeiiiie ettt ettt ettt e e sttt e e sttt e e ettt e e eate e e s ssteeeasateeessbeeeaasbeeesasbeeesasseesssneeenne 950,000 810,000
$1,550,000 $1,450,000

Nonregulated property is stated at cost. The company provides for depreciation on a straight-line basis at annual rates which will amor-

tize the depreciable property over its estimated useful life.

Following is a summary of net income from nonregulated investments for the year ending December 31, 20X1 and 20XO0:

20X1 20X0
INCOIMIE ottt ettt et et e ettt e et e ettt e e te e eateeeteeeateeeateeteeesseeeteeeaeeeaseeesteebeeeaeeeeteeeateeesseenteeeaeeenteeeseeeteearaean $400,000 $268,000
[0 0= 7= PP 367,000 241,000
$33,000 $27,000

Income tax expense related to these activities totaled $15,000 in 20X1 and $12,000 in 20X0.

5. Investment in Telecommunications Plant:

Telecommunications Plant in Service and under construction is stated at cost. Listed below are the major classes of the telecommuni-

cations plant as of December 31, 20X1 and 20XO0:

20X1 20X0

= 13T PP SO U RO PTOUR PP OPPROP $185,000 $185,000
Buildings ......cccoeienienns 1,385,000 1,435,000
Central Office EQUIPMENT ..ottt b ettt a bttt e s bt e b e e sbe e e bt e bt et e e ein e e nae e nareeene 9,929,000 8,379,000
OUESIAR PIANT ...ttt b et h et e b e e e h bt e ohe e e bt eebb e e b e e sbe e e be e st et e e s en e e naeesaneenees 10,226,000 9,120,000
Furniture and Office Equipment . 352,000 256,000
Vehicles and Work Equipment 723,000 725,000

$22,800,000 $20,100,000

The company provides for depreciation on a straight-line basis at annual rates which will amortize the depreciable property over its es-
timated useful life. Such provision, as a percentage of the average balance of telecommunications plant in service was 7.2 percent in

20X1 and 7.1 percent in 20XO0.
6. Mortgage Notes:
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Long-term debt is represented by mortgage notes payable to the United States of America. Following is a summary of outstanding

long-term debt as of December 31, 20X1 and 20X0:

20X1 20X0
2% Notes due SeptembEr 30, 20X8 .....c.cccviiueiieiierieieseetestestesseseessesseessesteessesteessesseesesseassesseaneesseaseesseaneesreeseenns $2,495,000 $2,373,000
5% NOES dUE MAICH 31, 20X12 ..iviiiiiiiiiieitie ittt et et et e st et e et e e s teeesaeesaseeteeesbeeabeessseeseeenbeeteeesseesaseanseenses 6,984,000 6,176,000
9,479,000 8,549,000
LESS: CUITENT IMALUMITIES .iieiiiiiee ettt e e e e e sttt e e e e e ettt e e e e ettt e e e e e e e s asta e e e eaeeeasssebeeeaeee s nsbaseeeaeeesasteaeaeaesensnsseeeas 579,000 449,000
$8,900,000 $8,100,000

As of December 31, 20X1, there were no unadvanced funds.

Principal and interest installments on the above notes are due quarterly in equal amounts of $254,000. As of December 31, 20X1, an-

nual maturities of long-term debt outstanding for the next five years are as follows:

$579,000
600,000
612,000
624,000
637,000

The long-term debt agreements contain restrictions on the payment of dividends or redemption of capital stock. The terms of the Mort-
gage Agreement require the maintenance of defined amounts in member’s equity and working capital after payment of dividends.

7. Employee Benefits:

Substantially all of the employees of the Company are covered by the ABC Retirement and Security Program, a multiemployer plan.
In addition to pension contributions the Company provides health care benefits for substantially all retired employees and dependents

until they reach age 65.

The following illustrates the pension and postretirement benefits plans for the year ended December 31, 20X1 and 20X0.

Pension benefits

Other benefits

20X1 20X0 20X1 20X0

Change in benefit obligation:

Benefit obligation beginning of year . $1,871,000 $1,841,000 $1,552,000 $1,464,000

Service COSt ....ooovvveviviieiiiiee e 115,000 145,000 39,000 39,000

Interest Cost ..... 95,000 86,000 104,000 104,000

Actuarial Gain ... (490,000) (157,000)

Benefits Pait ........ccooeiiiiiii e (6,000) (43,000) (58,000) (56,000)

Benefit obligation at end of year ...........cccoceviveveiiieneii e, $1,585,000 $1,872,000 $1,637,000 $1,551,000
Change in plan assets:

Fair value of plan assets beginning of year .........c.ccccocvevevviciernnen, $461,000 $281,000 $0 $0

Actual return on plan aSSetS .........ccccoiiiiiiiiiie i 45,000 21,000

Employer Contribution ...........cccoiiiiiiiiiiiee e 144,000 203,000 58,000 56,000

BENEFItS PAIM ......covveeeeeeeeeeeeeseeeeeee et (6,000) (43,000) (58,000) (56,000)

Fair value of plan assets at end of year .... $644,000 $462,000 $0 $0

Funded Status ........ccceeerveeeneiee e $(941,000) $(1,410,000) $(1,637,000) $(1,551,000)

Unrecognized net actuarial loss (gain) . (97,000) 428,000

Unrecognized prior service cost ....... 627,000 654,000

Unrecognized transition obligation ............ccoioiiiiiiiiieiieerieiienis | crveesieenie e neens | eereeenee e 1,048,000

Prepaid (Accrued) benefit COSE .......cceiirirriinieieiieie e $(411,000) $(328,000) $(664,000) $(503,000)
Weighted-average assumptions as of December 31:

DISCOUNE FALE ....viiiiiiiii it 6.75% 5.50% 8.00% 8.00%

Expected return on plan assets .........cccccveiiieiiiiniiiiiene e 6.50% 6.00% | .occoiiiiiieis | e

Rate of compensation iNCrease ............ccocveieeiiiiiniiiiiiene e 5.00% 5.50% 6.00% 6.00%
Components of net periodic benefit cost:

SEIVICE COSL vttt ettt ettt $115,000 $145,000 $39,000 $39,000

INEIESt COSE .. 95,000 86,000 104,000 104,000

Expected return on plan assets .... (33,000) (22,000) | cooovieiieiiieniieiees | e

Amortization of prior service cost 27,000 27,000 | eeeeeeeieeeeeeees | e

Amortization of transition obligation ............cccceiiiiiiiiiiiiiieeeie | e | e 75,000 75,000

Recognized net actuarial 10SS .........ccccccviviiiiiiiiiciic e 24,000 (28,000) | .oovieriieiiieiiieiies | e

Net periodic Benefit COSt .......ocvivviiiieiecieere e $228,000 $208,000 $218,000 $218,000

8. Income Taxes and Deferred Income Taxes:

Deferred income taxes reflect the net tax effects of temporary differences between the carrying amount of the company’s assets and li-
abilities for financial reporting basis and the amounts used for income tax purposes.

Deferred federal and state tax assets and liabilities in the accompanying balance sheet include the following:
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December 31,
20X1 20X0
Deferred Tax Liabilities:
Federal $192,000 $152,000
State 31,000 25,000
Total Deferred Tax Liabiliti@S: ........cooiiiiiii e e 223,000 177,000
Deferred Tax Assets:
FEUBTAL ... ettt e et 28,000 700
1] €= L= OO 5,000 300
Total Deferred TaX ASSEIS ......ciiiiiiiiiiee et e 33,000 1,000
Net Deferred TaxX LIADIIILY ........cccceiieiiiieiiii ettt te e te et e st e essesteeseesaeeseesaesseesaeaseebensaensensaennes $190,000 $176,000
CUITENT POFTION ...ttt ettt e h bbbt b e e et e at e bt bR s bt ek e e bt e bt e et e e st eh e eb e R e R s e st ek e et e nbenne e et eneane s $0 $0
[T o B (=] g o T i o] o K O P P UPPTRUTPRTTRRUPTTNt 190,000 176,000
Net Deferred TaxX LIADility .........c.cccciiiieiiieiece ettt te e e ste e e s ae e e steeneesaeereesaeesee e $190,000 $176,000
Income taxes reflected in the Statement of Income and Retained Earnings include:
December 31,
20X1 20X0
Federal income taxes:
(O N1 =Y 0 R = D Q=3 0 =Y PSSR $103,000 $71,000
(D22 = g g=To I e D= o= L SO OURT PR 10,000 5,000
State income taxes:
CUITENT TAX EXPEINSE . .iteeieee ettt et e e e ettt e e e e e st b et e e e e e s be e ettt e e a4 e s kb e et e e e e ea s ae b e et e e e e e s be e et e e e e e annbbnneeeeeeannnnneeeas 12,000 6,000
(D] (=T g (o I o N o] KT PSSP PR PRTOPRRPI 1,000 (1,000)
TOtal INCOME TAX EXPENSE ..euveeuiiiueerieiteesiesteestesteeseesteeseeseeaseesseaseesseaseesseaseenseaseensesseansesseaneesneaneesseaneesseaseenes $126,000 $81,000

9. Commitments:

The company has executed contracts for construction programs for approximately $1,600,000 at December 31, 20X1. The amount un-
paid against these commitments at December 31, 20X1 is $1,100,000.

Exhibit 5-1llustrative Independent Auditor’s
Management Letter for Telecommunications
Borrowers

RUS requires that CPAs auditing RUS
borrowers provide a management letter in
accordance with Section 1773.33. This letter
must be signed by the CPA, bear the same
date as the auditor’s report, and be addressed
to the borrower’s board of directors.

Hlustrative Independent Auditors’
Management Letter for Telecommunications
Borrowers

March 2, 20X2

Board of Directors

Center County Telecommunications Systems,
Inc.

[City, State]

We have audited the financial statements
of Center County Telecommunications
Systems, Inc. for the year ended December
31, 20X1, and have issued our report thereon
dated March 2, 20X2. We conducted our
audit in accordance with generally accepted
auditing standards, the standards applicable
to financial audits contained in Government
Auditing Standards issued by the
Comptroller General of the United States, and
7 CFR Part 1773, Policy on Audits of Rural
Utilities Service (RUS) Borrowers. Those
standards require that we plan and perform
the audit to obtain reasonable assurance
about whether the financial statements are
free of material misstatement.

In planning and performing our audit of
the financial statements of Center County
Telecommunications Systems, Inc. for the
year ended December 31, 20X1, we
considered its internal control over financial
reporting in order to determine our auditing
procedures for the purpose of expressing an
opinion on the financial statements and not
to provide assurance on the internal control
over financial reporting.

Our consideration of the internal control
over financial reporting would not
necessarily disclose all matters in the
internal control over financial reporting that
might be material weaknesses. A material
weakness is a condition in which the design
or operation of one or more of the internal
control components does not reduce to a
relatively low level the risk that
misstatements in amounts that would be
material in relation to the financial
statements being audited may occur and not
be detected within a timely period by
employees in the normal course of
performing their assigned functions. We
noted no matters involving the internal
control over financial reporting that we
consider to be material weaknesses. [If a
material weakness was noted, refer the reader
to the independent auditors’ report on
compliance and on internal control over
financial reporting.]

Section 1773.33 requires comments on
specific aspects of the internal control over
financial reporting, compliance with specific
RUS loan and security instrument provisions,

and other additional matters. We have
grouped our comments accordingly. In
addition to obtaining reasonable assurance
about whether the financial statements are
free from material misstatements, at your
request, we performed tests of specific
aspects of the internal control over financial
reporting, of compliance with specific RUS
loan and security instrument provisions, and
of additional matters. The specific aspects of
the internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and
additional matters tested include, among
other things, the accounting procedures and
records, materials control, compliance with
specific RUS loan and security instrument
provisions set forth in §1773.33(e)(2), and
related party transactions and investments. In
addition, our audit of the financial
statements also included the procedures
specified in § 1773.38 through 1773.45. Our
objective was not to provide an opinion on
these specific aspects of the internal control
over financial reporting, compliance with
specific RUS loan and security instrument
provisions, or additional matters, and
accordingly, we express no opinion thereon.

No reports other than our independent
auditors’ report, and our independent
auditors’ report on compliance and on
internal control over financial reporting, all
dated March 2, 20X2 or summary of
recommendations related to our audit have
been furnished to management.
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Our comments on specific aspects of the
internal control over financial reporting,
compliance with specific RUS loan and
security instrument provisions, and other
additional matters as required by § 1773.33
are presented below.

Comments on Certain Specific Aspects of the
Internal Control Over Financial Reporting

We noted no matters regarding Center
County Telecommunications Systems, Inc.’s
internal control over financial reporting and
its operation that we consider to be a material
weakness as previously defined with respect
to:

—The accounting procedures and records
[list other comments];

—The process for accumulating and
recording labor, material, and overhead
costs, and the distribution of these costs to
construction, retirement, and maintenance
or other expense accounts [list other
comments]; and

—The materials control [list other
comments].

Comments on Compliance With Specific RUS
Loan and Security Instrument Provisions

At your request, we have performed the
procedures enumerated below with respect to
compliance with certain provisions of laws,
regulations, contracts, and grants. The
procedures we performed are summarized as
follows:

—Procedures performed with respect to the
requirement for a borrower to obtain
written approval of the mortgagee to enter
into any contract, agreement or lease
between the borrower and an affiliate of
Center County Telecommunications
Systems, Inc. for the year ended December
31, 20X1:

1. Obtained and read a borrower-prepared
schedule of new written contracts,
agreements or leases entered into during the
year between the borrower and an affiliate as
defined in §1773.33(e)(2)(i).

2. Reviewed Board of Director minutes to
ascertain whether board-approved written
contracts are included in the borrower-
prepared schedule.

3. Noted the existence of written RUS [and
other mortgagee] approval of each contract
listed by the borrower.

—Procedure performed with respect to the
requirement to submit RUS Form 479 to
the RUS:

1. Agreed amounts reported in Form 479 to
Center County Telecommunications Systems,
Inc.’s records.

The results of our tests indicate that, with
respect to the items tested, Center County
Telecommunications Systems, Inc. complied,
except as noted below, in all material
respects, with the specific RUS loan and
security instrument provisions referred to
below. The specific provisions tested, as well
as any exceptions noted, include the
requirements that:

—The borrower has obtained written
approval of the RUS [and other mortgagees]|
to enter into any contract agreement or
lease with an affiliate as defined in
§1773.33(e)(2)(i) [list all exceptions]; and

—The borrower has submitted its Form 479
to the RUS and the Form 479, Financial

and Statistical Report, as of December 31,
20X1, represented by the borrower as
having been submitted to RUS is in
agreement with the Center County
Telecommunications Systems, Inc.’s
audited records in all material respects [list
all exceptions] [or if the audit year end is
other than December 31], appears
reasonable based upon the audit
procedures performed [list all exceptions].

Comments on Other Additional Matters

In connection with our audit of the
financial statements of Center County
Telecommunications Systems, Inc., nothing
came to our attention that caused us to
believe that Center County
Telecommunications Systems, Inc. failed to
comply with respect to:

—The reconciliation of continuing property
records to the controlling general ledger
plant accounts addressed at § 1773.33(c)(1)
[list all exceptions];

—The clearing of the construction accounts
and the accrual of depreciation on
completed construction addressed at
§1773.33(c)(2) [list all exceptions];

—The retirement of plant addressed at
§1773.33(c)(3) and (4) [list all exceptions];

—The approval of the sale, lease, or transfer
of capital assets and disposition of
proceeds for the sale of lease of plant,
material, or scrap addressed at
§1773.33(c)(5) [list all exceptions];

—The disclosure of material related party
transactions, in accordance with Statement
of Financial Accounting Standards No. 57,
Related Party Transactions, for the year
ended December 31, 20X1, in the financial
statements referenced in the first paragraph
of this report addressed at § 1773.33(f) [list
all exceptions]; and

—The detailed schedule of investments.

Our audit was made for the purpose of
forming an opinion on the basic financial
statements taken as a whole. The detailed
schedule of investments required by
§1773.33(i) and provided below is presented
for purposes of additional analysis and is not
a required part of the basic financial
statements. This information has been
subjected to the auditing procedures applied
in our audit of the basic financial statements
and, in our opinion, is fairly stated in all
material respects in relation to the basic
financial statements taken as a whole.

[The detailed schedule of investments would
be included here. The total of the investment
in each company reported must agree with
the detail investment subsidiary account(s).]

This report is intended solely for the
information and use of the board of directors,
management, and the RUS and supplemental
lenders and is not intended to be and should
not be used by anyone other than these
specified parties. However, this report is a
matter of public record and its distribution is
not limited.

Certified Public Accountants

[FR Doc. 01-12127 Filed 5-18-01; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

RIN 1904-AB06

Energy Efficiency Program for
Commercial and Industrial Equipment:
Efficiency Standards for Commercial
Heating, Air Conditioning and Water
Heating Equipment

AGENCY: Department of Energy (DOE).

ACTION: Final rule; completion of
regulatory review.

SUMMARY: On January 12, 2001, DOE
published in the Federal Register the
final rule entitled “Energy Efficiency
Program for Commercial and Industrial
Equipment: Efficiency Standards for
Commercial Heating, Air Conditioning
and Water Heating Equipment” (66 FR
3336). In accordance with the
memorandum of January 20, 2001, from
the Assistant to the President and Chief
of Staff, entitled “Regulatory Review
Plan,” published in the Federal Register
on January 24, 2001 (66 FR 7702), DOE
temporarily delayed for 60 days the
effective date of that rule (66 FR 8745,
February 2, 2001). DOE has now
completed its review of that regulation,
and does not intend to initiate any
further rulemaking action to modify its
provisions.

DATES: The effective date of the rule
amending 10 CFR part 431 published at
66 FR 3336, January 12, 2001, and
delayed at 66 FR 8745, February 2,
2001, is confirmed as April 13, 2001.

FOR FURTHER INFORMATION CONTACT: Jill
Holtzman, Office of General Counsel,
(202) 586-3410,
jill.holtzman@hgq.doe.gov or Lawrence
R. Oliver, Office of the General Counsel,
(202) 586-9521,
lawrence.oliver@hq.doe.gov or Cyrus
Nasseri, Office of Energy Efficiency and
Renewable Energy, (202) 586—9138,
cyrus.nasseri@ee.doe.gov.

Issued in Washington, DC on May 14,
2001.
Spencer Abraham,
Secretary of Energy.
[FR Doc. 01-12686 Filed 5-18-01; 8:45 am)]
BILLING CODE 6450-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-CE-33-AD; Amendment
39-12234; AD 2001-10-08]

RIN 2120-AA64

Airworthiness Directives; Rolladen
Schneider Flugzeugbau GmbH Models
LS 3,LS 4, and LS 6¢c Sailplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all Rolladen Schneider
Flugzeugbau GmbH (Rolladen
Schneider) Models LS 3, LS 4, and LS
6c sailplanes. This AD requires you to
inspect the airbrake levers in the wing
for lower end corrosion and for play in
flight direction when fully extended and
retracting under load; replace the
bearings if there is jamming under load
or if corrosion is found; and adjust the
lower lever member (only for the Model
LS 3). This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
The actions specified by this AD are
intended to detect and correct corrosion
damage to the airbrake levers and
bearings caused by collection of water
in the airbrake boxes, not detected
during postflight checks. This condition
could result in the airbrakes locking in
the extended position and a consequent
off-field or short landing.

DATES: This AD becomes effective on
July 13, 2001.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of July 13, 2001.

ADDRESSES: You may get the service
information referenced in this AD from
Rolladen-Schneider Flugzeugbau
GmbH, Muhlstrasse 10, D-63329
Egelsbach, Germany; phone: ++ 49 6103
204126; facsimile: ++ 49 6103 45526.
You may examine this information at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2000-CE-33—-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Luftfahrt-Bundesamt (LBA), which
is the airworthiness authority for
Germany, notified FAA that an unsafe
condition may exist on all Rolladen
Schneider Models LS 3, LS 4, and LS 6c
sailplanes. The LBA reports one
occurrence of corroded bearings on the
lower ends of airbrake levers found on
the above-referenced sailplanes. The
damage was possibly the result of
improper postflight checks. It has been
reported that in some cases, the
corrosion, occurring over a long time,
could cause bearing failure and
consequent locking of airbrakes in the
extended position.

What are the consequences if the
condition is not corrected? If the
airbrakes lock in the extended position,
inadvertent off-field or short landing
conditions might occur.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation

Regulations (14 CFR part 39) to include
an AD that would apply to all Rolladen
Schneider Models LS 3, LS 4, and LS 6¢
sailplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
February 14, 2001 (66 FR 10230). The
NPRM proposed to require you to
inspect the airbrake levers in the wing
for lower end corrosion and for play in
flight direction when fully extended;
inspect for retraction under load;
replace the bearings if there is jamming
under load or if corrosion is found; and
adjust the lower lever member (only for
the Model LS 3).

Was the public invited to comment?
Interested persons were afforded an
opportunity to participate in the making
of this amendment. No comments were
received on the proposed rule or the
FAA’s determination of the cost to the
public.

FAA’s Determination

What is FAA’s final determination on
this issue? After careful review of all
available information related to the
subject presented above, we have
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. We determined
that these minor corrections:

—Will not change the meaning of the
AD; and

—Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How many sailplanes does this AD
impact? We estimate that this AD affects
175 sailplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
sailplanes? We estimate the following
costs to do the inspection:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
sailplane

2 workhours x $60 per hour = $120

Not applicable ..

$120 $21,000

We estimate the following costs to do any necessary bearing replacement that will be required because of the
results of the inspection. We have no way of determining the number of sailplanes that will need bearings replaced:

Labor cost

Total cost per

Parts cost sailplane

30 workhours x $60 per hour = $1,800

$35 for bearings + $550 for le-
vers = $585.

$2,385

Compliance Time of This AD

What is the compliance time of this
AD? The compliance time of this AD is

within the next 30 calendar days after
the effective date of this AD.

Why is the compliance time presented

in calendar time instead of hours time-

in-service (TIS)? Because of the typical
use of sailplanes, calendar days
compliance time is deemed more
suitable than hours time-in-service. For
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example, one sailplane operator may
use the sailplane 50 hours in a month
while another may only accumulate 50
hours in a year.

Why is the compliance time of this AD
different from the German AD and the
service information? The service
information specifies the actions
required in this AD

“before next flight” and the German
AD mandates these actions ‘“‘before next
take-off, when play at levers is existent”
for sailplanes registered for operation in
Germany. The FAA does not have
justification for requiring the action
before further flight. Compliance times
such as these are used for urgent safety
of flight conditions. Instead, FAA has
determined that 30 calendar days is a
reasonable time period for doing the
inspection in this AD.

Regulatory Impact

Does this AD impact various entities?
The regulations adopted herein will not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not

have federalism implications under
Executive Order 13132.

Does this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this
action (1) is not a “‘significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new AD to read as follows:

2001-10-08 Rolladen Schneider
Flugzeugbau GmbH: Amendment 39—
12234; Docket No. 2000-CE-33-AD.

(a) What sailplanes are affected by this
AD? This AD affects Models LS 3, LS 4, and
LS 6c sailplanes, all serial numbers,
certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above sailplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct corrosion damage to the
airbrake levers and bearings caused by
collection of water in the airbrake boxes, not
detected during postflight checks. This
condition could result in the airbrakes
locking in the extended position and a
consequent off-field or short landing.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must do the following:

Actions

Compliance

Procedures

(1) Inspect airbrake levers in the wing for lower
end corrosion and for play in flight direction
when fully extended, and retracting under
load.

(2) Replace the bearings if there is jamming
under load.

(3) If corrosion of the bearings is found, but no
jamming, replace the bearings.

(4) For only the Model LS 3, adjust the lower
lever member.

Within the next 30 calendar days after July
13, 2001 (the effective date of this AD), and
thereafter at every three calendar years.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD.

Within 6 calendar months after the inspection
required in paragraph (d)(1) of this AD.

Within the next 30 calendar days after July
13, 2001 (the effective date of this AD).

Do these actions following the applicable
Rolladen Schneider Technical Bulletin:

Model LS 3: No. 3051, dated September 14,
1999;

Model LS 4: No. 4043, dated September 14,
1999; or

Model LS 6c: No. 6037, dated September 14,
1999.

Do this action following the applicable
Rolladen Schneider Technical Bulletin:

Model LS 3: No. 3051, dated September 14,
1999;

Model LS 4: No. 4043, dated September 14,
1999; or

Model LS 6c: No. 6037, dated September 14,
1999.

Do this action following the applicable
Rolladen Schneider Technical Bulletin:

Model LS 3: No. 3051, dated September 14,
1999;

Model LS 4: No. 4043, dated September 14,
1999; or

Model LS 6c: No. 6037, dated September 14,
1999.

Do this action following the procedures con-
tained in Rolladen Schneider Technical Bul-
letin No. 3051, dated September 14, 1999.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA

Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Small Airplane Directorate.

Note 1: This AD applies to each sailplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For sailplanes that

have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
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addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Mike Kiesov, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4121; facsimile:
(816) 329-4091.

(g) What if I need to fly the sailplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your sailplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Rolladen Schneider Technical Bulletin No.
3051, Technical Bulletin No. 4043, or
Technical Bulletin No. 6037, all dated
September 14, 1999. The Director of the
Federal Register approved this incorporation
by reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You can get copies from Rolladen-
Schneider Flugzeugbau GmbH, Muhlstrasse
10, D-63329 Egelsbach, Germany. You can
look at copies at the FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) When does this amendment become
effective? This amendment becomes effective
on July 13, 2001.

Note 2: The subject of this AD is addressed
in German AD Numbers 2000-076, 2000—
082, and 2000-085, all dated March 9, 2000.

Issued in Kansas Gity, Missouri, on May
14, 2001.

Melvin D. Taylor,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-12523 Filed 5-18-01; 8:45 am]|
BILLING CODE 4910-13-U

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (““Appliance Labeling Rule”)

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (‘“Commission’’) revises
Table 1 in § 305.9 of the Commission’s
Appliance Labeling Rule (“Rule”) to
incorporate the latest figures for average
unit energy costs as published by the
Department of Energy (“DOE”) in the

Federal Register on March 8, 2001.
Table 1 sets forth the representative
average unit energy costs for five
residential energy sources, which the
Commission revises periodically on the
basis of undated information provided
by DOE. The Commission is also making
two minor technical corrections to the
Rule.

DATES: The amendments published in
this document are effective May 21,
2001. The mandatory dates for using
these revised DOE cost figures in
connection with the Appliance Labeling
Rule are detailed in the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Attorney, 202—-326—
2889, Division of Enforcement, Bureau
of Consumer Protection, Federal Trade
Commission, Washington, DC 20580; E-
mail:hnewsome@ftc.gov.
SUPPLEMENTARY INFORMATION: On
November 19, 1979, the Commission
issued a final rule in response to a
directive in section 324 of the Energy
Policy and Conservation Act (“EPCA”),
42 U.S.C. 6201.1 The Rule requires the
disclosure of energy efficiency,
consumption, or cost information on
labels and in retail sales catalogs for
eight categories of appliances, and
mandates that the energy costs,
consumption, or efficiency ratings be
based on standardized test procedures
developed by DOE. The cost
information obtained by following the
test procedures is derived by using the
representative average unit energy costs
provided by DOE. Table 1 in section
305.9(a) of the Rule sets forth the
representative average unit energy costs
to be used for all cost-related
requirements of the Rule. As stated in
section 305.9(b), the Table is to be
revised periodically on the basis of
updated information provided by DOE.

I. Representative Average Unit Energy
Costs

On March 8, 2001, DOE published the
most recent figures for representative
average unit energy costs (66 FR 13917).
These energy cost figures are for
manufacturers to use, in accordance
with the guidelines that appear below,
to calculate the required secondary

144 FR 66466. Since its promulgation, the Rule
has been amended five times to include new
product categories—central air conditioners (52 FR
46888, Dec. 10, 1987), fluorescent lamp ballasts (54
FR 1182, Jan. 12, 1989), certain plumbing products
(58 FR 54955, Oct. 25, 1993), certain lamp products
(59 FR 25176, May 13, 1994), and pool heaters and
certain residential water heater types (59 FR 49556,
Sept. 28, 1994). Obligations under the Rule
concerning fluorescent lamp ballasts, lighting
products, plumbing products and pool heaters are
not affected by the cost figures in this notice.

annual operating cost figures at the
bottom of required EnergyGuides for
refrigerators, refrigerator-freezers,
freezers, dishwashers, clothes washers,
water heaters, and room air
conditioners. The energy cost figures
also are for manufacturers of central air
conditions and heat pumps to use, also
in accordance with the below
guidelines, to calculate annual operating
cost for required fact sheets and in
approved industry directories listing
these products.

The DOE cost figures are not
necessary for making data submissions
to the Commission. The required energy
use information that manufacturers of
refrigerators, refrigerator-freezers,
freezers, clothes washers, dishwashers,
and water heaters must submit under
section 305.8 of the Rule is no longer
operating cost; it is now energy
consumption (kilo Watt-hour use per
year for electricity, therms per year for
natural gas, or gallons per year for
propane and oil).

Accordingly, Table 1 is revised to
reflect these latest cost figures, as set
forth below. The current and future
obligations of manufacturers with
respect to the use of DOE’s cost figures
are as follows:

A. For Labeling of Refrigerators,
Refrigerator-Freezers, Freezers, Clothes
Washers, Dishwashers, Water Heaters,
and Room Air Conditioners 2

Manufacturers of refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, water heaters,
and room air conditioners must use the
National Average Representative Unit
Costs published today on labels for their
products only after the Commission
publishes new ranges of comparability
for those products that are based on
today’s cost figures. In the meantime,
they must continue to use past DOE cost
figures as follows:

1. Refrigerators, Refrigerator-Freezers,
and Freezers

Manufacturers of refrigerators,
refrigerator-freezers, and freezers
covered by Appendices A1, A2, A3, A4,

2 Sections 305.11(a)(5)(i)(H)(2) and (3) of the Rule
(16 CFR 305.11(a)(5)(i)(H)(2) and (3)) require that
labels for refrigerators, refrigerator-freezers, clothes
washers, dishwashers, water heaters, and room air
conditioners contain a secondary energy usage
disclosure in terms of an estimated annual
operating cost (labels for clothes washers and
dishwashers will show two such secondary
disclosures—one based on operation with water
heated by natural gas, and one on operation with
water heated by electricity). The labels also must
disclose, below this secondary estimated annual
operating cost, the fact that the estimated annual
operating cost is based on the appropriate DOE
energy cost figure, and must identify the year in
which the cost figure was published.
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A5, A6, B1, B2, and B3 of 16 CFR part
305 must continue to derive the
operating cost disclosures on labels by
using the 1998 National Average
Representative Unit Costs (8.42 cents
per kiloWatt-hour for electricity)
published by DOE on December 8, 1997
(62 FR 64574), and by the Commission
on December 29, 1997 (62 FR 67560),
and that were in effect when the current
(1998) ranges of comparability for these
products were published.3
Manufacturers of refrigerator-freezers
covered by Appendix A7 of 16 CFR Part
305 must continue to derive the
operating cost disclosures on labels by
using the 2000 National Average
Representative Unit Costs (8.03 cents
per kiloWatt-hour for electricity) that
were published by DOE on February 7,
2000 (65 FR 5860), and by the
Commission on April 17, 2000 (65 FR
20352), and that were in effect when the
current (2000) ranges of comparability
for these products were published.*
Manufacturers must continue to use the
foregoing DOE cost figures until the
Commission publishes new ranges of
comparability. In the notice announcing
the new ranges, the Commission also
will announce that operating cost
disclosures must be based on the DOE
cost figure for electricity in effect at that
time.

2. Room Air Conditioners

Manufacturers of room air
conditioners must continue to derive
the operating cost disclosures on labels
by using the 1995 National Average
Representative Unit Costs for electricity
(8.67 cents per kiloWatt-hour) that were
published by DOE on January 5, 1995
(60 FR 1773), and by the Commission on
February 17, 1995 (60 FR 9296), and
that were in effect when the current
(1995) ranges of comparability for these
products were published.>
Manufacturers of room air conditioners
must continue to use the 1995 DOE cost
figures to calculate the operating cost

3The current (1998) ranges for refrigerators,
refrigerator-freezers, and freezers covered by
Appendices, A1, A2, A3, A4, A5, A6, A8, B1, B2,
and B3 were published on December 2, 1998 (63 FR
66428). On December 20, 1999 (64 FR 71019) and
October 23, 2000 (65 FR 63201), the Commission
announced that the 1998 ranges for these products
would continue to remain in effect.

4 The current (2000) ranges for refrigerator-
freezers covered by Appendix A7 were published
on October 23, 2000 (65 FR 63201).

5 The current (1995) ranges for room air
conditioners were published on November 13, 1995
(60 FR 56945). On September 16, 1996 (61 FR
48620), August 25, 1997 (62 FR 44890), August 28,
1998 (63 FR 45941), December 20, 1999 (64 FR
71019), and September 1, 2000 (65 FR 53163), the
Commission announced that the 1995 ranges for
room air conditioners would continue to remain in
effect.

disclosure disclosed on labels until the
Commission publishes new ranges of
comparability for room air conditioners
based on future annual submissions of
data. In the notice announcing the new
ranges, the Commission also will
announce that operating cost
disclosures must be based on the DOE
cost figure for electricity in effect at that
time.

3. Storage-Type Water Heaters

Manufacturers of storage-type water
heaters must continue to use the 1994
DOE cost figures (8.41 cents per
kiloWatt-hour for electricity, 60.4 cents
per therm for natural gas, $1.05 per
gallon for No. 2 heating oil, and 98.3
cents per gallon for propane) in
determining the operating cost
disclosures on the labels on their
products. This is because the 1994 DOE
cost figures were in effect when the
1994 ranges of comparability for storage-
type water heaters were published, and
those 1994 ranges are still in effect for
those products.® Manufacturers of
storage-type water heaters must
continue to use the 1994 cost figures to
calculate the estimated annual operating
cost figures on their labels until the
Commission publishes new ranges of
comparability for storage-type water
heaters. In the notice announcing the
new ranges, the Commission also will
announce that operating cost
disclosures must be based on the DOE
cost figures for relevant energy types in
effect at that time.

4. Heat Pump Water Heaters

Manufacturers of heat pump water
heaters must continue to derive the
operating cost disclosures on labels by
using the 2000 National Average
Representative Unit Costs for electricity
(8.03 cents per kiloWatt-hour) that were
published by DOE on February 7, 2000
(65 FR 5860), and by the Commission on
April 17, 2000 (65 FR 20352), and that
were in effect when the current (2000)
ranges of comparability for these
products were published.”
Manufacturers of heat pump water
heaters must continue to use the 2000

6 The 1994 DOE cost figures were published by
DOE on December 29, 1993 (58 FR 68901), and by
the Commission on February 8, 1994 (59 FR 5699).
The current (1994) ranges of comparability for
storage-type water heaters were published on
September 23, 1994 (59 FR 48796). On August 21,
1995 (60 FR 43367), September 16, 1996 (61 FR
48620), August 25, 1997 (62 FR 44890), August 28,
1998 (63 FR 45941), December 20, 1999 (64 FR
71019), and September 1, 2000 (65 FR 53163), the
Commission announced that the 1994 ranges for
storage-type waters heaters would continue to
remain in effect.

7The current (2000) ranges of comparability for
heat pump water heaters were published on
September 1, 2000 (65 FR 53163).

DOE cost figures to calculate the
operating cost disclosure on labels until
the Commission publishes new ranges
of comparability for heat pump water
heaters based on future annual
submissions of data. In the notice
announcing the new ranges, the
Commission also will announce that
operating cost disclosures must be based
on the DOE cost figures for electricity in
effect at that time.

5. Gas-Fired Instantaneous Water
Heaters

Manufacturers of gas-fired
instantaneous water heaters must
continue to base the required secondary
operating cost disclosures on labels on
the 1999 National Average
Representative Unit Cost for natural gas
(68.8 cents per therm) and propane (77
cents per therm) that were published by
DOE on January 5, 1999 (64 FR 487),
and by the Commission on February 17,
1999 (64 FR 7783), and that were in
effect when the 1999 ranges of
comparability for these products were
published.?2 Manufacturers must
continue to use the 1999 DOE cost
figures to calculate the operating cost
disclosure on labels until the
Commission publishes new ranges of
comparability for gas-fired
instantaneous water heaters. In the
notice announcing the new ranges, the
Commission also will announce that
operating cost disclosures must be based
on the DOE cost figures for the relevant
energy types in effect at that time.

6. Standard-Size Dishwashers

Manufacturers of standard-size
dishwashers must continue to base the
required secondary operating cost
disclosures on labels on the 1997
National Average Representative Unit
Costs for electricity (8.31 cents per
kiloWatt-hour) and natural gas (61.2
cents per therm) that were published by
DOE on November 18, 1996 (61 FR
58679), and by the Commission on
February 5, 1997 (62 FR 5316), and that
were in effect when the 1997 ranges of
comparability for these products were
published.® Manufacturers of standard-
size dishwashers must continue to use
the 1997 DOE cost figures to calculate

8 The current ranges for gas-fired instantaneous
water heaters were published on December 20, 1999
(64 FR 71019). On September 1, 2000 (65 FR
53165), the Commission announced that the 1999
ranges for gas-fired instantaneous water heaters
would continue to remain in effect.

9 The current ranges for standard-size
dishwashers were published on August 25, 1997 (62
FR 44890). On August 28, 1998 (63 FR 45941),
December 20, 1999 (64 FR 71019), and September
1, 2000 (65 FR 53165), the Commission announced
that the 1997 ranges for standard-size dishwashers
would continue to remain in effect.
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the operating cost disclosures on labels
until the Commission publishes new
ranges of comparability for standard-
size dishwashers based on future annual
submissions of data. In the notice
announcing the new ranges, the
Commission also will announce that
operating cost disclosures must be based
on the DOE cost figure for the relevant
energy types in effect at that time.

7. Compact-Size Dishwashers and
Clothes Washers

Manufacturers of compact-size
dishwashers and clothes washers must
continue to derive the operating cost
disclosures on labels by using the 2000
National Average Representative Unit
Costs for electricity (8.03 cents per kilo
Watt-hour) and natural gas (68.8 cents
per therm) that were published by DOE
on February 7, 2000 (65 FR 5860), and
by the Commission on April 17, 2000
(65 FR 20352), and that were in effect
when the current (2000) ranges of
comparability for these products were
published.1® Manufacturers of compact
dishwashers and clothes washers must
continue to use the 2000 DOE cost
figures to calculate the operating cost
disclosures on labels until the
Commission publishes new ranges of
comparability for compact-size
dishwashers and clothes washers based
on future annual submissions of data. In
the notice announcing the new ranges,
the Commission also will announce that
operating cost disclosures must be based
on the DOE cost figures for the relevant
energy types in effect at that time.

B. For Operating Cost Information
Relating to Central Air Conditioners and
Heat Pumps Disclosed on Fact Sheets
and in Industry Directories

In the 2001 notice announcing
whether there will be new ranges of
comparability for central air
conditioners and heat pumps, the
Commission also will announce that
operating cost disclosures for these
products on fact sheets and in industry
directories must be based on the 2001

10 The current (2000) ranges of comparability for
clothes washers were published on May 11, 2000
(65 FR 30351). on April 16, 2001 (66 FR 19389), the
Commission announced that the 2000 ranges for
clothes washers would continue to remain in effect.
The current (2000) ranges of comparability for
compact-size dishwashers were published on
September 1, 2000 (65 FR 53165).

DOE cost figure for electricity beginning
on the effective date of that notice.

C. For Operating Cost Representation
Respecting Products Covered by EPCA
but Not By the Commission’s Rule

Manufacturers of products covered by
section 323(c) of EPCA, 42 U.S.C.
6293(c), but not by the Appliance
Labeling Rule (clothes dryers, television
sets, kitchen ranges and ovens, and
space heaters) must use the 2001 DOE
energy costs in all operating cost
representations beginning August 20,
2001.

II. Minor, Technical Corrections to the
Rule

The Commission is amending two
sections of the Rule that contain
obsolete references to DOE’s appliance
testing requirements found in 10 CFR
Part 430 (“DOE’s Rule”). The current
Commission Rule identifies 10 CFR
430.22 as the citation for DOE’s test
procedures covering a variety of
appliances (see 16 CFR 305.5(a)). The
correct reference is to section 430.23 of
DOE’s Rule. Similarly, the current
Commission Rule identifies 10 CFR
430.23 as the citation for DOE’s
sampling procedures (see 16 CFR
305.6(a)). The correct reference is to
section 430.24 of DOE’s Rule.

III. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Appliance
Labeling Rule. Thus, the amendments
will not have a “significant economic
impact on a substantial number of small
entities” (5 U.S.C. 605). The
Commission has concluded, therefore,
that a regulatory flexibility analysis is
not necessary, and certifies, under
Section 605 of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that the
amendments announced today will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

PART 305—[AMENDED]

Accordingly, 16 CFR part 305 is
amended as follows:

1. The authority citation for part 305
continues to read:

Authority: 42 U.S.C. 6294.

2. Section 305.5(a) is revised to read
as follows:

§305.5 Determinations of estimated
annual energy consumption, estimated
annual operating cost, and energy
efficiency rating, and of water use rate.

(a) Procedures for determining the
estimated annual energy consumption,
the estimated annual operating costs,
the energy efficiency ratings and the
efficacy factors of covered products are
those found in 10 CFR part 430, subpart
B, in the following sections:

(1) Refrigerators and refrigerator-freezers
§430.23(a).

(2) Freezers—§ 430.23(b).

(3) Dishwashers—§ 430.23(c).

(4) Water heaters—§ 430.23(e).

(5) Room air conditioners—§ 430.23(f).

(6) Clothes washers—§ 430.23(j).

(7) Central air conditioners and heat
pumps—§430.23(m).

(8) Furnaces—§ 430.23(n).

(9) Pool Heaters—§ 430.23(p)

(10) Fluorescent lamp ballasts—
§430.23(q).

* * * * *

3. Section 305.6(a) is revised to read
as follows:

§305.6 Sampling.

(a) For any covered product (except
general service flouroscent lamps,
medium base compact florescent lamps,
and general service incandescent lamps,
including incandescent reflector lamps),
any representation with respect to or
based upon a measure or measures of
energy consumption incorporated into
§ 305.5 shall be based upon the
sampling procedures set forth in
§430.24 of 10 CFR part 430, subpart B.

* * * * *

4. Section 305.9(a) is revised to read
as follows:

§305.9 Representative average unit
energy costs.

(a) Table 1, to this paragraph contains
the representative unit energy costs to
be utilized for all requirements of this
part.
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TABLE 1.—REPRESENTATIVE AVERAGE UNIT COSTS OF ENERGY FOR FIVE RESIDENTIAL ENERGY SOURCES (2001)

Type of energy In commonly used terms As required by DOE test procedure rﬁi(ﬁlilc?rszeS rl
EIECHCItY .vvovveiiieeeieeeee e 8.29¢/KWh23 ..., $0.0829/KWh ... $24.30
Natural Gas .......cccoceveriiiieeiiee e 83.7¢/therm 4 or $8.63/MCF56 ................ 0.00000837/Btu ... 8.37
No. 2 heating Oil ........coocvvveviiieiee e, $1.23/gallon 7 .....ooviiiiii 0.00000886/Btu ... 8.86
Propane .......ccccoceoiieiniie e $1.03/gallon8 ......cceoveiiiieiee e 0.00001128/Btu ... 11.28
KEIOSENE ...cvvviivieieeciie et $1.27/gallon® ......ocovviiiiiiiie 0.00000941/Btu 9.41

1 Btu stands for British thermal unit.
2kWh stands for kilowatt hour.
31 kWh = 3,412 Btu.

4therm = 100,000 Btu. Natural gas prices include taxes.

5 MCF stands for 1,000 cubic feet.

6 For the purposes of this table, 1 cubic foot of natural gas has an energy equivalence of 1,031 Btu.
7For the purposes of this table, 1 gallon of No. 2 heating oil has an energy equivalence of 138,690 Btu.
8 For the purposes of this table, 1 gallon of liquid propane has an energy equivalence of 91,333 Btu.

9 For the purposes of this table, 1 gallon of kerosene has an energy equivalence of 135,000 Btu.

* * * * *

By direction of the Commission.
Donald S. Clark,
Secretary,
[FR Doc. 01-12676 Filed 5-18-01; 8:45 am)]
BILLING CODE 6750-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is granting an exemption to
firms designated by the Winnipeg
Commodity Exchange (“WCE”) from the
application of certain of the
Commission’s foreign futures and
option rules based on substituted
compliance with certain comparable
regulatory and self-regulatory
requirements of a foreign regulatory
authority consistent with conditions
specified by the Commission, as set
forth herein. This Order is issued
pursuant to Commission Rule 30.10,
which permits specified persons to file
a petition with the Commission for
exemption from the application of
certain of the rules set forth in Part 30
and authorizes the Commission to grant
such an exemption if such action would
not be otherwise contrary to the public
interest or to the purposes of the
provision from which exemption is
sought.

EFFECTIVE DATE: May 21, 2001.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Esq., Associate
Chief Counsel, Susan A. Elliott, Esq.,

Staff Attorney, or Andrew V. Chapin,
Esq., Staff Attorney, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
NW., Washington, DC 20581.
Telephone: (202) 418-5430.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under CFTC Rule 30.10 Exempting
Firms Designated by the Winnipeg
Commodity Exchange From the Application
of Certain of the Foreign Futures and Option
Rules the Later of the Date of Publication of
the Order Herein in the Federal Register or
After Filing of Consents by Such Firms and
the Regulatory or Self-Regulatory
Organization, as Appropriate, to the Terms
and Conditions of the Order Herein.

Commission rules governing the offer
and sale of commodity futures and
option contracts traded on or subject to
the rules of a foreign board of trade to
customers located in the U.S. are
contained in Part 30 of the
Commission’s rules.® These rules
include requirements for intermediaries
with respect to registration, disclosure,
capital adequacy, protection of customer
funds, recordkeeping and reporting, and
sales practice and compliance
procedures, that are generally
comparable to those applicable to
transactions on U.S. markets.

In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential
extraterritorial impact of such a program
and avoiding duplicative regulation of
firms engaged in international business.
Based upon these considerations, the
Commission determined to permit
persons located outside the U.S. and

1 Commission rules referred to herein are found
at 17 CFR Ch. I (2000).

subject to a comparable regulatory
structure in the jurisdiction in which
they were located to seek an exemption
from certain of the requirements under
Part 30 of the Commission’s rules based
upon substituted compliance with the
comparable regulatory requirements of
the foreign jurisdiction.

Appendix A to Part 30, “Interpretative
Statement With Respect to the
Commission’s Exemptive Authority
Under 30.10 of Its Rules’ (“Appendix
A”), generally sets forth the elements
the Commission will evaluate in
determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to Rule 30.10.2 These
elements include: (1) Registration,
authorization or other form of licensing,
fitness review or qualification of
persons through whom customer orders
are solicited and accepted; (2) minimum
financial requirements for those persons
who accept customer funds; (3)
protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; (6) procedures to
audit for compliance with, and to take
action against those persons who
violate, the requirements of the
program; and (7) information sharing
arrangements between the Commission
and the appropriate governmental and/
or self-regulatory organization to ensure
Commission access on an ‘‘as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.

Moreover, the Commission
specifically stated in adopting Rule
30.10 that no exemption of a general
nature would be granted unless the
persons to whom the exemption is to be
applied: (1) consensually submit to
jurisdiction in the U.S. by designating
an agent for service of process in the

252 FR 28990, 29001 (August 5, 1987).
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U.S. with respect to transactions subject
to Part 30 and filing a copy of the
agency agreement with the National
Futures Association (“NFA”); (2) agree
to provide access to their books and
records in the U.S. to Commission and
Department of Justice representatives;
and (3) notify NFA of the
commencement of business in the U.S.3

By letter dated June 29, 2000 and
subsequent correspondence through
September 26, 2000, the WCE petitioned
the Commission on behalf of certain
firms located and doing business in
Manitoba for an exemption from the
application of the Commission’s Part 30
rules to those firms. In support of its
petition, the WCE states that granting
such an exemption with respect to firms
that it has authorized to conduct foreign
futures and options transactions on
behalf of customers located in the U.S.
would not be contrary to the public
interest or to the purposes of the
provisions from which the exemption is
sought because such firms are subject to
a regulatory framework comparable to
that imposed by the Commodity
Exchange Act (“Act”) and the rules
thereunder.

Based upon a review of the petition,
supporting materials filed by the WCE
and the recommendation of the
Commission’s staff, the Commission has
concluded that the standards for relief
set forth in Rule 30.10 and, in
particular, Appendix A thereof, have
generally been satisfied and that
compliance with applicable Manitoba
and Canadian law and WCE rules may
be substituted for compliance with
those sections of the Act and rules
thereunder more particularly set forth
herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by the WCE as eligible for
the relief granted herein from:

—Registration with the Commission for firms
and for firm representatives;

—The requirement in Commission Rule
30.6(a) and (d), 17 CFR 30.6(a) and (d), that
firms provide customers located in the U.S.
with the risk disclosure statements in
Commission Rule 1.55(b), 17 CFR 1.55(b)
and Commission Rule 33.7, 17 CFR 33.7,
or as otherwise approved under
Commission Rule 1.55(c), 17 C.F.R.
§1.55(c);

—Those sections of Part 1 of the
Commission’s financial rules that apply to
foreign futures and options sold in the U.S.
as set forth in Part 30; and

—Those sections of Part 1 of the
Commission’s rules relating to books and
records which apply to transactions subject
to Part 30,

352 FR 28980, 28981 and 29002.

based upon substituted compliance by such
persons with the applicable statutes and
regulations in effect in the province of
Manitoba.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory scheme
governing persons in Manitoba who
would be exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under Part
30 that includes, for example, criteria and
procedures for granting, monitoring,
suspending and revoking licenses, and
provisions for requiring and obtaining access
to information about authorized firms and
persons who act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a requirement
that all firms immediately notify WCE if the
firms’ adjusted net capital falls below a
specified level and daily mark-to-market
settlement and/or accounting procedures;

(3) A system for the protection of customer
assets that is designed to preclude the use of
customer assets to satisfy house obligations
and requires separate accounting for such
assets, augmented by a compensation scheme
designed to compensate customers whose
assets are segregated and who have suffered
a loss as a result of fraud and/or insolvency
of a firm;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information including, without
limitation, order tickets, trade confirmations,
monthly customer account statements,
customers’ segregation records, accounting
records for customer and proprietary trades
and discretionary account documentation;

(5) Sales practice standards for authorized
firms and persons acting on their behalf that
include, for example, a requirement that
authorized persons know their customers,
required disclosures to prospective
customers and prohibitions on misleading
advertising and improper trading activities;

(6) Procedures to audit for compliance
with, and to redress violations of, customer
protection and sales practice requirements
including, without limitation, an affirmative
surveillance program designed to detect
trading activities that take advantage of
customers, and the existence of broad powers
of investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of information
between the Commission, the WCE, and the
MSC on an “‘as needed” basis including,
without limitation, confirmation data, data
necessary to trace funds related to trading
futures products subject to regulation in
Manitoba, position data, and data on firms’
standing to do business and financial
condition.

This Order does not provide an
exemption from any provision of the
Act or rules thereunder not specified
herein, for example, without limitation,
the antifraud provision in Rule 30.9.
Moreover, the relief granted is limited to
brokerage activities undertaken on

behalf of customers located in the U.S.
with respect to transactions on or
subject to the rules of the WCE for
products that customers located in the
U.S. may trade.* The relief does not
extend to rules relating to trading,
directly or indirectly, on U.S.
exchanges. For example, a firm trading
in U.S. markets for its own account
would be subject to the Commission’s
large trader reporting requirements.5
Similarly, if such a firm were carrying
a position on a U.S. exchange on behalf
of foreign clients, it would be subject to
the reporting requirements applicable to
foreign brokers.® The relief herein is
inapplicable where the firm solicits or
accepts orders from customers located
in the U.S. for transactions on U.S.
markets. In that case, the firm must
comply with all applicable U.S. laws
and regulations, including the
requirement to register in the
appropriate capacity.

The relief also does not extend to
trading, directly or indirectly, on any
other non-U.S. exchanges. Should the
WCE seek to extend the Rule 30.10 relief
set forth herein to permit designated
members to solicit and accept orders
from customers located in the U.S. for
otherwise permitted transactions on any
other non-U.S. exchange, it must apply
for and receive prior approval from the
Commission. In a petition to extend the
relief set forth herein to other non-U.S.
exchanges, the WCE must: (1) Represent
that local law prohibits its members
from intermediating otherwise
permitted transactions for customers
located in the U.S. on unapproved
foreign exchanges as set forth therein,
and must specify which exchanges are
authorized by local law; (2) represent
that member firms with customers
located in the U.S. will comply with all
the terms and conditions of this Order
with respect to transactions entered into
on or subject to the rules of a foreign
exchange located outside its
jurisdiction; and (3) confirm that it has
the authority and the ability to enforce
its laws, rules and/or regulations with
respect to those transactions to the same
extent that it conducts such activities on
an exchange located within its
jurisdiction.”

4 See, e.g., Sections 2(a)(1)(C) and (D) of the
Commodity Exchange Act.

5See, e.g., 17 CFR Part 18 (2000).

6 See, e.g., 17 CFR Parts 17 and 21 (2000).

7See 64 FR 50248, 50251 (September 16,
1999)(permitting designated members of the
Singapore Exchange Derivatives Trading Limited to
solicit and accept orders from customers located in
the U.S. for otherwise permitted transactions on
Eurex Deutschland).
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The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) The regulatory or self-regulatory
organization responsible for monitoring the
compliance of such firms with the regulatory
requirements described in the Rule 30.10
petition must represent in writing to the
CFTC that:

(a) Each firm for which relief is sought is
registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
Manitoba; such firm is engaged in business
with customers in Manitoba as well as in the
U.S.; and such firm and its principals and
employees who engage in activities subject to
Part 30 would not be statutorily disqualified
from registration under Section 8a(2) of the
Act, 7 U.S.C. §12(a)(2);

(b) It will monitor firms to which relief is
granted for compliance with the regulatory
requirements for which substituted
compliance is accepted and will promptly
notify the Commission or NFA of any change
in status of a firm that would affect its
continued eligibility for the exemption
granted hereunder, including the termination
of its activities in the U.S.;

(c) All transactions with respect to
customers made in the U.S. will be made on
or subject to the rules of WCE and the
Commission will receive prompt notice of all
material changes to the relevant laws in
Manitoba, any rules promulgated thereunder
and WCE rules;

(d) Customers located in the U.S. will be
provided no less stringent regulatory
protection than Canadian customers under
all relevant provisions of Manitoba law; and

(e) It will cooperate with the Commission
with respect to any inquiries concerning any
activity subject to regulation under the Part
30 rules, including sharing the information
specified in Appendix A on an “as needed”
basis and will use its best efforts to notify the
Commission if it becomes aware of any
information that in its judgment affects the
financial or operational viability of a member
firm doing business in the U.S. under the
exemption granted by this Order.

(2) Each firm seeking relief hereunder
must represent in writing that it:

(a) Is located outside the U.S., its territories
and possessions, and where applicable, has
subsidiaries or affiliates domiciled in the
U.S. with a related business (e.g., banks and
broker/dealer affiliates) along with a brief
description of each subsidiary’s or affiliate’s
identity and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and binding
appointment of an agent in the U.S. for
service of process in accordance with the
requirements set forth in Rule 30.5;

(c) Agrees to provide access to its books
and records related to transactions under Part
30 required to be maintained under the
applicable statutes and regulations in effect
in Manitoba upon the request of any
representative of the Commission or U.S.
Department of Justice at the place in the U.S.
designated by such representative, within 72
hours, or such lesser period of time as

specified by that representative as may be
reasonable under the circumstances after
notice of the request;

(d) Has no principal, or employee who
solicits or accepts orders from customers
located in the U.S., who would be
disqualified from directly applying to do
business in the U.S. under Section 8a(2) of
the Act, 7 U.S.C. § 12(a)(2), and will notify
the Commission promptly of any change in
that representation based on a change in
control as generally defined in Rule 3.32;

(e) Consents to participate in any NFA
arbitration program that offers a procedure
for resolving customer disputes on the papers
where such disputes involve representations
or activities with respect to transactions
under Part 30, even in circumstances where
the claim involves a matter arising primarily
out of delivery, clearing, settlement or floor
practices, and consents to notify customers
located in the U.S. of the availability of such
a program;

(f) Agrees to maintain, on behalf of
customers located in the U.S., funds
equivalent to the “foreign futures and foreign
options secured amount” described in Rule
1.3(rr), in a separate account as set forth in
Rule 30.7, and to treat those funds in the
manner described by that rule; and

(g) Undertakes to comply with the
applicable provisions of Manitoba laws and
WCE rules that form the basis upon which
this exemption from certain provisions of the
Act and rules thereunder is granted.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
(2) shall be filed with NFA.8 Each firm
seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective as to
any designated WCE member firm the
later of the date of publication of the
Order in the Federal Register or the
filing of the consents set forth in
paragraph (2). Upon filing of the notice
required under paragraph (1)(b) as to
any such firm, the relief granted by this
Order may be suspended immediately
as to that firm. That suspension will
remain in effect pending further notice
by the Commission, or the
Commission’s designee, to the firm and
WCE.

This Order is issued pursuant to Rule
30.10 based on the comparability
representations made and supporting
material provided to the Commission
and the recommendation of the staff,

862 FR 47792, 47793 (September 11, 1999).
Among other duties, the Commission authorized
NFA to receive requests for confirmation of Rule
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Rule 30.10 Order and
to grant exemptive relief from registration to
qualifying firms.

and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the standards for relief set forth in
Rule 30.10 and, in particular, Appendix
A, have generally been satisfied.
Further, if experience demonstrates that
the continued effectiveness of this Order
in general, or with respect to a
particular firm, would be contrary to
public policy or the public interest, or
that the systems in place for the
exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may
condition, modify, suspend, terminate,
withhold as to a specific firm, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate, on
its own motion.

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option rules and will make
necessary adjustments if appropriate.

Issued in Washington, DC on May 15,
2001.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 01-12696 Filed 5—18—01; 8:45 am)]
BILLING CODE 6351-01-P

NATIONAL CRIME PREVENTION AND
PRIVACY COMPACT COUNCIL

28 CFR Chapter IX
[NCPPC 100—F]

Fingerprint Submission Requirements

AGENCY: National Crime Prevention and
Privacy Compact Council.

ACTION: Final rule.

SUMMARY: The Compact Council,
established pursuant to the National
Crime Prevention and Privacy Compact
(Compact), is publishing a rule
interpreting the Compact’s fingerprint-
submission requirements as they relate
to the use of the Interstate Identification
Index (III) for noncriminal justice record
checks during an emergency situation
when the health and safety of a
specified group may be endangered.
Pursuant to the rule, the Compact
Council has approved a proposal from a
state requesting the delayed submission
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of fingerprints in connection with
criminal history records searches
conducted for the purpose of the
emergency placement of children with
temporary custodians. The Council’s
approval of such a state request is being
published in the Notice section of
today’s Federal Register.

EFFECTIVE DATE: This final rule is
effective May 21, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
Wilbur Rehmann, Compact Council
Chairman, Montana Department of
Justice, 303 North Roberts, 4th Floor,
Post Office Box 201406, Helena,
Montana 59620-1406, telephone
number (406) 444-6194.
SUPPLEMENTARY INFORMATION: The
National Crime Prevention and Privacy
Compact, 42 U.S.C. 14611-16,
establishes uniform standards and
processes for the interstate and federal-
state exchange of criminal history
records for noncriminal justice
purposes. The Compact was signed into
law on October 9, 1998, (Pub. L. 105—
251) and became effective on April 28,
1999 when ratified by the second State.

Background

The Compact requires that subject’s
fingerprints or other approved forms of
positive identification “‘shall be
submitted with all requests for criminal
history record checks for noncriminal
justice purposes.” See 42 U.S.C. 14616,
Article V (a). The Compact Council
recognizes the extreme reliability of
fingerprint-based identifications and
believes that the above quoted provision
requires that, whenever feasible,
fingerprints should be submitted
contemporaneously with search
requests. However, the Council
acknowledges that there are exigent
circumstances in which time is a critical
factor in decision making and in which
the immediate fingerprinting of the
subject is not feasible. In such
emergency circumstances, the Council
believes that the Compact permits
preliminary name searches of the III
System to be conducted for noncriminal
justice purposes, provided that subject’s
fingerprints are obtained and submitted
at the earliest time feasible. This
procedure allows access to criminal
history record information in a timely
manner in exigent circumstances with
follow-up positive identification
assured by fingerprint submissions.

The rule published herein authorizes
state criminal history record repositories
and the FBI, upon approval by the
Compact Council, to grant access to the
III System in emergency situations on a
delayed fingerprint submission basis,
predicated upon a statute approved by

the U.S. Attorney General pursuant to
Pub. L. 92-544 and Article III (c) of the
Compact. Access authorized by the rule
shall adhere to both the Criminal Justice
Information Services Security Policy
and applicable state security policies. A
noncriminal justice agency granted
access to the III must adhere to
applicable federal and state audit
protocols. Violation and/or misuse of
the authorized access granted may result
in sanctions from the Compact Council,
which may include the discontinuance
of services.

Proposals to the Compact Council for
granting of delayed fingerprint
submission under the rule should be
sent to the Compact Council Chairman
at the address set out above. Such
proposals should include information
sufficient to fully describe the
emergency nature of the situation in
which delayed submission authority is
being sought, the risk to the health or
safety of the individuals involved, and
the reasons why the submission of
fingerprints contemporaneously with
the search request is not feasible.

The rule (Sec. 901.3) provides that
once a proposal from any state has been
approved by the Compact Council, other
states may apply for delayed submission
authority consistent with that approved
proposal through application to the
FBI's Compact Officer. For example,
applications for such authority dealing
with the emergency placement of
children, a proposal for which has been
approved by the Council in a notice
published separately in today’s Federal
Register, may be filed with the FBI’s
Compact Officer rather than with the
Council Chairman.

Administrative Procedures and
Executive Orders

Administrative Procedures Act

This rule is published by the Compact
Council as authorized by the National
Crime Prevention and Privacy Compact
(Compact), an interstate/federal compact
which was approved and enacted into
law by Congress pursuant to Pub. L.
105-251. The Compact Council is
composed of 15 members (with 11 state
and local governmental representatives),
and is authorized by the Compact to
promulgate rules and procedures for the
effective and proper use of the Interstate
Identification Index (III) System for
noncriminal justice purposes. The
Compact specifically provides that the
Council shall prescribe rules and
procedures for the effective and proper
use of the III System for noncriminal
justice purposes, and mandates that
such rules, procedures, or standards
established by the Council shall be

published in the Federal Register. See
42 U.S.C. 14616, Articles II(4) and
VI(a)(1), (e). This publication complies
with those requirements.

Executive Order 12866

The Compact Council is not an
executive department or independent
regulatory agency as defined in 44
U.S.C. 3502; accordingly, Executive
Order 12866 is not applicable.

Executive Order 13132

The Compact Council is not an
executive department or independent
regulatory agency as defined in 44
U.S.C. 3502; accordingly, Executive
Order 13132 is not applicable.
Nonetheless, this Rule fully complies
with the intent that the national
government should be deferential to the
States when taking action that affects
the policymaking discretion of the
States.

Executive Order 12988

The Compact Council is not an
executive agency or independent
establishment as defined in 5 U.S.C.
105; accordingly, Executive Order 12988
is not applicable.

Unfunded Mandates Reform Act

Approximately 75 percent of the
Compact Council members are
representatives of state and local
governments; accordingly, rules
prescribed by the Compact Council are
not Federal mandates. Accordingly, no
actions are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Small Business Regulatory
Enforcement Fairness Act (Title 5,
U.S.C. 801-804) is not applicable to the
Council’s rule because the Compact
Council is not a “‘Federal agency” as
defined by 5 U.S.C. 804(1). Likewise,
the reporting requirement of the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act) does not
apply. See 5 U.S.C. 804.

List of Subjects in 28 CFR Part 901

Crime, Health, Privacy, Safety.

Accordingly, for the reasons set forth
above, and by the authority vested in
the National Crime Prevention and
Privacy Compact, Title 28 of the Code
of Federal Regulations is amended by
establishing a new chapter IX consisting
of Part 901 to read as follows:
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CHAPTER IX—NATIONAL CRIME
PREVENTION AND PRIVACY COMPACT
COUNCIL

Part

901 Fingerprint Submission Requirements

PART 901—FINGERPRINT
SUBMISSION REQUIREMENTS

Sec.

901.1 Purpose and authority.

901.2 Interpretation of fingerprint
submission requirements.

901.3 Approval of delayed fingerprint
submission request.

Authority: 42 U.S.C. 14616.

PART 901—FINGERPRINT
SUBMISSION REQUIREMENTS

§901.1 Purpose and authority.

The Compact Council is established
pursuant to the National Crime
Prevention and Privacy Compact
(Compact), Title 42, U.S.C., Chapter 140,
Subchapter II, Section 14616. The
purpose of these provisions is to
interpret the Compact, as it applies to
the required submission of fingerprints,
along with requests for Interstate
Identification Index (III) records, by
agencies authorized to access and
receive criminal history records under
Public Law 92-544, and to establish
protocols and procedures applicable to
the III and its use for noncriminal
justice purposes.

§901.2 Interpretation of fingerprint
submission requirements.

(a) Article V of the Compact requires
the submission of fingerprints or other
approved forms of positive
identification with requests for criminal
history record checks for noncriminal
justice purposes. The Compact Council
finds that the requirement for the
submission of fingerprints may be
satisfied in two ways:

(1) The fingerprints should be
submitted contemporaneously with the
request for criminal history information,
or

(2) For purposes approved by the
Compact Council, a delayed submission
of fingerprints may be permissible
under exigent circumstances.

(b) The Compact Council further finds
that a preliminary III name based check
may be made pending the receipt of the
delayed submission of the fingerprints.
The state repository may authorize
terminal access to authorized agencies
designated by the state, to enable them
to conduct such checks. Such access
must be made pursuant to the security
policy set forth by the state’s Control
Terminal Agency.

§901.3 Approval of delayed fingerprint
submission request.

(a) A State may, based upon exigent
circumstances, apply for delayed
submission of fingerprints supporting
requests for III records by agencies
authorized to access and receive
criminal history records under Public
Law 92-544. Such applications must be
sent to the Compact Council Chairman
and include information sufficient to
fully describe the emergency nature of
the situation in which delayed
submission authority is being sought,
the risk to health and safety of the
individuals involved, and the reasons
why the submission of fingerprints
contemporaneously with the search
request is not feasible.

(b) In evaluating requests for delayed
submissions, the Compact Council must
utilize the following criteria:

(1) The risk to health and safety; and

(2) The emergency nature of the
request.

Upon approval of the application by
the Compact Council, the authorized
agency may conduct a IIl name check
pending submission of the fingerprints.
The fingerprints must be submitted
within the time frame specified by the
Compact Council.

(c) Once a specific proposal has been
approved by the Compact Council,
another state may apply for delayed
fingerprint submission consistent with
the approved proposal, provided that
the state has a related Public Law 92—
544 approved state statute, by
submitting the application to the FBI's
Compact Officer.

Dated: May 3, 2001.

Wilbur Rehmann,

Compact Council Chairman.

[FR Doc. 01-12533 Filed 5—18-01; 8:45 am)]
BILLING CODE 4410-02-U

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 57
RIN 1219-AB11

Diesel Particulate Matter Exposure of
Underground Metal and Nonmetal
Miners; Delay of Effective Dates

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Final rule; delay of effective
dates and conforming amendments.

SUMMARY: The Mine Safety and Health
Administration is delaying for 45 days
the effective date of the rule entitled,

“Diesel Particulate Matter Exposure of

Underground Metal and Nonmetal
Miners,” published in the Federal
Register on January 19, 2001 (66 FR
5706). This temporary delay will allow
the Department an opportunity to
engage in further negotiations to settle
the legal challenges to this rule.
EFFECTIVE DATE: The effective date of the
rule amending 30 CFR Part 57 published
on January 19, 2001, at 66 FR 5706 and
delayed on March 15, 2001 at 66 FR
15032, is further delayed from May 21,
2001, until July 5, 2001. The
amendment to §57.5067 in this final
rule will become effective July 5, 2001.
However, §57.5060(a) will continue to
apply on July 19, 2002, and §57.5060(b)
will continue to apply on January 19,
2006.

FOR FURTHER INFORMATION CONTACT:
David L. Meyer, Director; Office of
Standards, Regulations, and Variances;
MSHA, 4015 Wilson Boulevard,
Arlington, Virginia 22203-1984. Mr.
Meyer can be reached at Meyer-
David@msha.gov (E-mail), 703-235-
1910 (Voice), or 703—-235-5551 (Fax).
SUPPLEMENTARY INFORMATION: On
January 19, 2001, MSHA published a
final rule addressing the exposure of
underground metal and nonmetal
miners to diesel particulate matter
(dpm). The final rule establishes new
health standards for underground metal
and nonmetal mines that use equipment
powered by diesel engines and requires
operators of these underground mines to
train miners about the hazards of being
exposed to diesel particulate matter. In
accordance with the January 20, 2001,
memorandum from Andrew H. Card,
MSHA announced a 60-day delay of the
effective date of certain provisions of
the final regulations to permit the
Secretary of Labor to further consider
the provisions of the rule. An additional
delay of 45 days to July 5, 2001 is
necessary to give the parties an
opportunity to continue negotiations to
settle the legal challenge to the rule
described below.

On January 29, 2001, Anglogold
(Jerritt Canyon) Corp. and Kennecott
Greens Creek Mining Company filed a
petition for review of the rule in the
District of Columbia Circuit. On
February 7, 2001, the Georgia Mining
Association, the National Mining
Association, the Salt Institute, and
MARG Diesel Coalition filed a similar
petition in the Eleventh Circuit. On
March 14, 2001, Getchell Gold
Corporation petitioned for review of the
rule in the District of Columbia Circuit.
The three petitions have been
consolidated and are pending in the
District of Columbia Circuit. The United
Steelworkers of America (USWA) has
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intervened in the Anglogold case. The
parties to the litigation have begun
settlement negotiations, and the
Department is hopeful that, within the
next 45 days, agreement will be reached
on many of the issues in dispute.

I. Delayed Effective Dates

To the extent that 5 U.S.C. 553 applies
to this action, it is exempt from notice
and comment because it constitutes a
rule of procedure under 5 U.S.C.
553(b)(A). The delay of the effective
date of the rule is effective immediately
upon publication of this notice in the
Federal Register. Publication of this
notice without the opportunity for
public comment is based on the good
cause exceptions in 5 U.S.C. 553(b)(B)
and 553(d)(3), in that seeking public
comment is impracticable, unnecessary
and contrary to the public interest. The
45-day delay of the effective dates is
necessary to give the parties an
opportunity to engage in negotiations to
settle the legal challenges to the rule.
Given the imminence of the effective
date, seeking prior public comment on
this delay is impractical, as well as
contrary to the public interest in the
orderly promulgation and
implementation of regulations. See also,
5 U.S.C. 705 (“When an agency finds
that justice so requires, it may postpone
the effective date of action taken by it,
pending judicial review”’).

II. Revisions to the Regulatory Text of
the Final Rule Addressing Diesel
Particulate Matter Exposure of
Underground Metal and Nonmetal
Miners

List of Subjects in 30 CFR Parts 57

Diesel particulate matter, Metal and
Nonmetal, Mine Safety and Health,
Underground mines.

The final rule published on January
19, 2001 (66 FR 5526) is amended as
follows:

PART 57—[AMENDED]

1. The authority citation for part 57
continues to read as follows:

Authority: 30 U.S.C. 811, 957, 961.

§57.5067 [Amended]

2.1In §57.5067, paragraph (a) is
amended by removing the date “March
20, 2001” and adding in its place “July
5,2001.”

Note: This amendment supersedes the
amendment to § 57.5067(a) published on
March 15, 2001 at 66 FR 15033.)

Signed at Arlington, VA, this 16th day of
May, 2001.

David D. Lauriski,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 01-12767 Filed 5-18-01; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 72
RIN 1219-AA74

Diesel Particulate Matter Exposure of
Underground Coal Miners; Corrections

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.
ACTION: Final rule; corrections and
notice of information collection
approval.

SUMMARY: This document contains
corrections to the final rule published in
the Federal Register on January 19,
2001, which addresses the exposure of
underground coal miners to diesel
particulate matter (dpm) (66 FR 5526).1
As discussed in the preamble to the
final rule, § 72.500 requires that all
permissible equipment emit no more
than 2.5 grams of dpm per hour. For
nonpermissible, heavy-duty diesel-
powered equipment, generators and
compressors, § 72.501 specifies an
interim limit of 5.0 grams of dpm per
hour, and a final limit of 2.5 grams of
dpm per hour. Similarly, § 72.502
specifies that nonpermissible light-duty
equipment other than generators and
compressors must emit no more than 5.0
grams of dpm per hour. Although the
preamble discussion of these provisions
made MSHA'’s intentions clear as to the
emissions limits established in the final
regulation, the preamble and the
codified text of the final rule contained
grammatical errors. Therefore, this
correction document is necessary. These
corrections are effective on May 21,
2001, the effective date of the final rule.
This document also provides notice
that the information collection
requirements contained in the final rule
have been approved by the Office of
Management and Budget (OMB).
EFFECTIVE DATE: These corrections are
effective May 21, 2001.
FOR FURTHER INFORMATION CONTACT:
David L. Meyer, Director; Office of
Standards, Regulations, and Variances;
MSHA, 4015 Wilson Boulevard,

1The effective date for this final rule was delayed
in a document published in the Federal Register on
March 15, 2001 (66 FR 15033).

Arlington, Virginia 22203-1984. Mr.
Meyer can be reached at Meyer-
David@msha.gov (E-mail), 703—-235—
1910 (Voice), or 703—-235-5551 (Fax).
SUPPLEMENTARY INFORMATION: On
January 19, 2001, MSHA published a
final rule that addresses the exposure of
underground coal miners to diesel
particulate matter (dpm) (66 FR 5526).
The rule establishes new health
standards for underground coal mines
that use equipment powered by diesel
engines and, among other things,
requires operators of these underground
mines to train miners about the hazards
of exposure to dpm.

As discussed in the preamble to the
final rule (66 FR 5669), § 72.500(a)
requires that all permissible diesel-
powered equipment introduced into an
underground area of an underground
coal mine emit no more than of 2.5
grams of dpm per hour as of the
effective date of the final rule. Paragraph
(b) requires all existing equipment to
meet this limit as of July 19, 2002.

For non-permissible, heavy-duty
diesel-powered equipment, generators
and compressors introduced into an
underground area of a coal mine, the
final rule’s preamble to § 72.501(a)
specifies an interim emissions limit;
that is, that this equipment must not
emit more than 5.0 grams of dpm per
hour on the effective date of the final
rule. Paragraph (b) requires existing
diesel equipment not to exceed this
limit as of July 21, 2003. Paragraph (c)
prohibits non-permissible, heavy-duty
diesel-powered equipment from
exceeding 2.5 grams per hour of dpm
emissions as of January 19, 2005.

Similarly, the preamble discussion to
§ 72.502 specifies that nonpermissible
light-duty diesel-powered equipment,
other than generators and compressors,
introduced into an underground area of
a coal mine after the effective date of the
final rule must not emit more than 5.0
grams of dpm per hour.

The regulatory text to each of the
above provisions contains grammatical
errors that may be confusing to the
mining community. These errors were
inadvertently included at the time of
publication. This document corrects
these errors, as well as others made in
the preamble at the time of publication.
These corrections are effective on May
21, 2001, the effective date of the final
rule.

Procedural Requirements

MSHA believes that correcting these
inadvertent errors in the final rule is not
a rule to which the procedural
requirements of 5 U.S.C. 553, or the
various statutes and executive orders
relating to rules, apply. However, if
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these corrections were deemed a rule,
the notice and comment provisions of
the Administrative Procedure Act do
not apply based on the good cause
exceptions in 5 U.S.C. 553(b)(B) and
553(d)(3). MSHA finds good cause not
to provide further notice and comment
in that additional notice and comment
would be unnecessary and contrary to
the public interest because the public
was advised in the preamble to the final
rule of MSHA'’s intention regarding each
of the above regulatory provisions.
Consequently, unnecessary confusion
would result if these corrections are not
made immediately.

The final rule published on January
19, 2001, contained information
collection provisions that require an
OMB Control Number. OMB has
approved the information collection
requirements and assigned OMB Control
Number 1219-0124 to the information
collection requirements of the final rule.

These corrections contain no
additional information collection
requirements. In addition, this action is
not a “significant regulatory action”
within the meaning of Executive Order
12866. Furthermore, this action is not a
“major rule” within the meaning of the
Small Business Regulatory Enforcement
Act, or an “unfunded mandate” within
the meaning of Title II of the Unfunded
Mandates Reform Act of 1995. Finally,
the action will not have Federalism
implications within the meaning of
Executive Order 13132, and a regulatory
flexibility analysis is not required by the
Regulatory Flexibility Act.

Accordingly, MSHA makes the
following corrections to the final rule
published on January 19, 2001.

I. Printing Errors in the Preamble

In the Federal Register issue of
January 19, 2001 (66 FR 5526), make the
following corrections to the preamble:

1. On page 5526, column 1, fourth
paragraph of the Summary, line 3,
change “coal” to “metal and nonmetal”.

“450<kW<560 (600Shp<750]
»kW=560 (hpz750)

13. On page 5685, column 1, fourth
paragraph, line 15, insert “‘other” after
the word “from”.

14. On page 5685, column 1, fifth
paragraph, line 10, change “‘by the
filter” to “by one minus the filter”.

15. On page 5687, column 3, first
paragraph, line 24, change “within 6
months.” to “within 7 calendar days.”

16. On page 5687, column 3, first

paragraph, line 31, at the end of the
sentence insert “‘of the request.”

2. On page 5672, column 2, first
paragraph, line 8, after the word
“determining” delete “‘the permissible
fleet.”” and insert the following:

“the total amount of dpm, expressed in
grams/hour, produced by the engine
over the test cycle described in ISO
8178. The particulate index is
determined by calculating the quantity
of air required to dilute that particulate
to a concentration of 1 mg/m3. The
quantity of dpm emitted from the
machine is determined by multiplying
the quantity of dpm emitted from the
engine (gm/hr) by the filtration
efficiency of the aftertreatment device
(%). Therefore, in a very real sense, the
Agency is using a significant portion of
the concepts embodied in the
particulate index in this final rule.

Why MSHA concluded that the
emission limit for permissible
equipment should be 2.5 grams per
hour. The emission limit was
determined with reference to
technological and economic feasibility.
While mine operators can use a variety
of controls to reduce the emissions from
a piece of permissible equipment, the
two controls that can produce the
significant reductions for permissible
equipment are cleaner engines and
filters. None of the cleaner engines
produced in recent years has been
approved for permissible applications.
Accordingly, MSHA determined it
should set the limit at what can be
achieved technologically with filtration
and the currently approved permissible
engines.

As areference point, MSHA
calculated the emission limit that could
be achieved if a high-efficiency filter
were applied to the engine that
produced the most dpm emission in the
permissible fleet.”

3. On page 5678, column 1, the
second paragraph is the heading of a
section and should be italicized and
read as follows: “Why the final rule uses
a machine-based emission limit instead

17. On page 5688, Table I-1, after the
last row in the table insert:

“Initial Miner Health Training—60
days”
“Submission of Diesel Equipment

Inventory—60 days”

18. On page 5689, column 1, third
paragraph, line 15, insert “Light-duty”
at the beginning of the sentence.

19. On page 5689, column 1, third
paragraph, at the end of the paragraph,
insert the following:

of requiring a high-efficiency filtration
system.”

4. On page 5681, column 2, the first
sentence of the second paragraph is a
section heading and should be italicized
and read as follows: “How did MSHA
determine the emissions limit for newly
introduced light-duty equipment?”’

II. Additional Corrections to the
Preamble

In the final regulations published on
January 19, 2001 (66 FR 5526), make the
following additional corrections to the
preamble:

1. On page 5547, column 1, third
paragraph, line 7, change “Commerica”
to “commercial”’.

2. On page 5563, change title of the
figure from “Figure 5” to “Figure III-1".
3. On page 5565, change title of the
figure from “Figure 6” to “Figure II1-2"".
4. On page 5568, change title of the
figure from “Figure 7” to “Figure III-3"".

5. On page 5598, column 1, third
paragraph, line 5, change “Footnote 42”
to “Footnote 44”.

6. On page 5639, column 3, first
paragraph, lines 5 and 6, change
“Figures I1I-9 and III-10" to “Figures
III-5 and Figure I1I-6".

7. On page 5640, the title of the figure
should read Figure III-5 and at the end
of the caption insert ““(Cohen and
Higgins, 1995)”.

8. On page 5641, the title of the figure
should read “Figure III-6"" and at the
end of the caption insert “(Cohen and
Higgins, 1995)”.

9. On page 5655, column 3, fourth
paragraph, line 19, change “Figure III-
11" to “Figure III-7".

10. On page 5656, column 2, first
paragraph, line 1, change “Figure III-
11" to “Figure III-7"".

11. On page 5656, change the title of
the figure from Figure I1I-11" to “Figure
I-7".

12. On page 5683, Table 72.502-1,
column 2, after the last line, insert the
following:

0.20 g/kW-hr (0.15 g/bhp-hr)”
0.20 g/kW-hr (0.15 g/bhp-hr)”

“Section 72.510 of the final rule
addresses Miners Health Training. It
was unchanged from the proposed rule.
Miners will be required to be trained on:
(1) The health risk associated with
exposure to diesel particulate matter; (2)
the methods used in the mine to control
diesel particulate matter concentrations;
(3) identification of the person
responsible for maintaining those
controls; and (4) actions miners must
take to ensure the controls operate as
intended. The final rule is the same as
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that proposed. Additionally, a record of
that training must be maintained and
made available to MSHA and the
representatives of the miners. This
section will take effect 60 days after the
effective date of the regulation. The
initial miners health training will have
to be completed within that time frame
and then annually thereafter. MSHA
believes that 60 days is ample time to
comply with this provision.

Section 72.520 of the final rule
addresses the Diesel Equipment
Inventory. This section will take effect
60 days after the effective date of the
regulation. The initial Diesel Equipment
Inventory containing a list of diesel
equipment and exhaust emission
controls must be completed and
submitted within that time frame.
Subsequent modifications to the
inventory must be submitted within
seven calendar days to the District
Manager. MSHA believes that 60 days is
ample time to comply with this
provision. The inventory must be
mailed or faxed to the MSHA District
Office.”

20. On page 5695, column 3, sixth
paragraph, line 4, change “number 7 to
“number 8.”

PART 72—[CORRECTED]
III. Corrections to the Regulatory Text

In the final regulations published on
January 19, 2001, (66 FR 5526) make the
following corrections to the regulatory
text of 30 CFR Part 72:

1. On page 5704, column 3, § 72.500,
paragraph (a), line 4, remove the word

2. On page 5704, column 3, § 72.500,
paragraph (b), line 4, remove the word

3. On page 5704, column 3, § 72.501,
paragraph (a), line 6, remove the word

4. On page 5705, column 1, § 72.501,
paragraph (b), line 7, remove the word

5. On page 5705, column 1, § 72.501,
paragraph (c), line 7, remove the word

6. On page 5705, column 3, § 72.502,
paragraph (a), line 3, remove the word

7. On page 5705, § 72.502, Table
72.502—1, column 2, add the following
two entries at the end of the table:
“450<kW<560 (600<hp<750)”
“kW=560 (hp=750)”

8. On page 5705, § 72.502, Table
72.502—1, column 3, add the following
two entries at the end of the table:
“0.20 g/kW-hr (0.15 g/bhp-hr)”

“0.20 g/kW-hr (0.15 g/bhp-hr)”

Signed at Arlington, VA, this 16th day of
May, 2001.

David D. Lauriski,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 01-12766 Filed 5—18-01; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD09-01-003]
RIN 2115-AE47

Drawbridge Operation Regulations;
Trail Creek, IN

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the operating regulation governing
moveable bridges on Trail Creek in
Michigan City, Indiana. This rule will
establish twice-an-hour openings for the
Franklin Street bridge, mile 0.5, during
the peak navigation season, revise the
current regulation for the Amtrak
bridge, mile 0.85, and establish winter
schedules for both bridges.

DATES: This rule is effective June 20,
2001.

ADDRESSES: Comments and material
received from the public, as well as all
material in the docket CGD09-01-003,
are available for inspection or copying
at the office of Commander (obr), Ninth
Coast Guard District, 1240 East Ninth
Street, Room 2019, Cleveland, OH,
44199-2060 between 6:30 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Scot M. Striffler, Project Manager, Ninth
Coast Guard District Bridge Branch, at
(216) 902-6084.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 28, 2001, the Coast
Guard published a notice of proposed
rulemaking concerning these
drawbridge regulations in the Federal
Register (66 FR 12745). We received no
comments concerning the proposed
rule. No public hearing was requested
and none was held.

Background and Purpose

The owner of the Franklin Street
bridge, LaPorte County Highway
Department, IN, requested the Coast
Guard approve a modified schedule for
the bridge to reduce vehicular traffic

delays in the vicinity of the bridge
during the peak tourist season and to
establish a permanent winter operating
schedule. The current regulation for the
Amtrak bridge is obsolete and does not
accurately reflect current train and
vessel operations at that location.

The Amtrak bridge is currently
required to open on signal between the
hours of 6:30 a.m. and 2:30 p.m., except
Sundays, from February 16 through
December 14. The bridge is not required
to be manned all other times and would
be opened within 20 minutes following
notification to the Amtrak dispatcher in
Chicago. The Coast Guard determined
that this schedule did not provide for
the reasonable needs of navigation and
places undue burden on vessel
operators wishing to pass the draw.
Amtrak representatives concurred with
this finding. Also, the bridge was
manned during periods of no vessel
traffic on the waterway during winter
months, placing an undue burden on
the railroad. The revised regulation
establishes the requirement for the
bridge to open on signal for vessels
between March 16 and November 30
each year. Vessel operators will be
required to provide at least 12 hours
advance notice for openings between
December 1 and March 15 each year.
This will allow the bridge to be
unmanned during periods of no train
traffic and during winter months when
there is no navigation.

The Franklin Street bridge is located
in a highly congested section of
Michigan City, and adjacent to a park
area that is visited by a large number of
residents and tourists between April 1
and December 1 each year. LaPorte
County Highway Dept., acting on behalf
of the City of Michigan City, asked the
Coast Guard to regulate bridge openings
to coincide with the park hours to
alleviate vehicular traffic congestion in
the area, while still providing for the
reasonable needs of navigation. This
final rule will require the bridge to open
on signal for vessels between March 16
and November 30, except between the
hours of 6:15 a.m. and 11:15 p.m.,
Monday through Sunday, the bridge
will only be required to open for vessels
three minutes before to three minutes
after the quarter-hour and three-quarter
hour.

This schedule is believed to provide
a reasonable balance between the needs
of vessel traffic and vehicular traffic
through the two drawbridges in
Michigan City Harbor.

Discussion of Comments and Changes

The Coast Guard received no
comments to the notice of proposed
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rulemaking. No changes will be made to
the final rule.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This determination is based on the fact
that this rule will not eliminate bridge
openings for any vessels, but would
only require vessels to pass Franklin
Street bridge during scheduled periods
throughout the peak navigation season
(March 16 to November 30). The bridges
will still open between December 1 and
March 15 if 12-hour advance notice is
provided.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant impact on a
substantial number of small entities.
“Small entities” may include small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000 people.

The Coast Guard certifies under 5
U.S.C 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This conclusion is based on the low
number of small entities identified in
the preliminary stages of this
rulemaking, and the relatively minor
restrictions placed on vessels desiring
openings of the bridges.

Collection of Information

This rule calls for no new collection
of information requirement under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 13132,
and determined that this rule does not
have federalism implications under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the federal
government having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 2—1,
paragraph 32(e) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. This rule
changes a drawbridge regulation which
has been found not to have a significant
effect on the environment. A
“Categorical Exclusion Determination”
is not required.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 33 CFR Part 117
Bridges.

For reasons set out in the preamble,
the Coast Guard amends Part 117 of
Title 33, Code of Federal Regulations, as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.401 to read as follows:

§117.401 Trail Creek.

(a) The draw of the Franklin Street
bridge, mile 0.5 at Michigan City, shall
be operated as follows:

(1) From March 16 through November
30, the draw shall open on signal;
except from 6:15 a.m. to 11:15 p.m.,
Monday through Sunday, the draw need
open only from three minutes before to
three minutes after the quarter-hour and
three-quarter hour.

(2) From December 1 through March
15, the draw shall open on signal if at
least 12-hours advance notice is
provided prior to intended time of
passage.

(b) The draw of the Amtrak bridge,
mile 0.9 at Michigan City, shall open on
signal; except, from December 1 through
March 15, the bridge shall open on
signal if at least 12-hours advance notice
is provided prior to intended time of
passage.

(c) Public vessels of the United States,
state or local vessels used for public
safety, vessels in distress, and vessels
seeking shelter from severe weather
shall be passed through the draws of
each bridge as soon as possible.

Dated: May 7, 2001.
James D. Hull,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 01-12720 Filed 5-18-01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD09-01-001]
RIN 2115-AE47

Drawbridge Operation Regulations;
Manitowoc River, WI
AGENCY: Coast Guard, DOT.

ACTION: Direct final rule; confirmation of
effective date.
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SUMMARY: On March 6, 2001, we
published a direct final rule (66 FR
13433). This direct final rule notified
the public of our intent to revise the
operating regulations governing the
Eighth Street bridge (mile 0.29), Tenth
Street bridge (mile 0.43), and the
Wisconsin Central (formerly Soo Line)
bridge (mile 0.91), on the Manitowoc
River. The direct final rule re-
established the schedule published in
1983 that was erroneously removed by
another rule in 1984. We have not
received an adverse comment or notice
of intent to submit adverse comment on
this rule. Therefore, this rule will go
into effect as scheduled.

DATES: The effective date of the direct
final rule is confirmed as June 4, 2001.
FOR FURTHER INFORMATION CONTACT: Mr.
Scot M. Striffler, Project Manager, Ninth
Coast Guard District (obr), at (216) 902—
6084.

Dated: May 7, 2001.

James D. Hull,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 01-12722 Filed 5-18-01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD09-01-002]

RIN 2115-AA97

Safety Zone: Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Goast Guard will
establish safety zones for annual
fireworks displays located in the
Captain of the Port Detroit Zone. This
action will provide for the safety of life
and property on navigable waters during
each event. This action will restrict
vessel traffic in a portion of the Captain
of the Port Detroit Zone.

DATES: This rule is effective on May 28,
2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD09-01-002 and are available
for inspection or copying at, U.S. Coast
Guard Marine Safety Office Detroit, 110
Mt. Elliott Avenue, Detroit, MI 48207
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Ensign Brandon Sullivan, U.S. Coast
Guard Marine Safety Office Detroit, 110
Mit. Elliott Ave., Detroit, MI 48207, (313)
568-9580.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On April 4, 2001, we published a
notice of proposed rulemaking (NPRM)
entitled ““Safety Zone: Captain of the
Port Detroit Zone”’, in the Federal
Register (66 FR 17829). We received no
letters commenting on the proposed
rule. No public hearing was requested
and none was held.

Under 5 U.S.C 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The events listed in this rule
have been regularly held on an annual
basis with widespread public
participation. The Coast Guard has not
received any complaints or negative
comments previously with regard to
these events. Delaying the effective date
would be contrary to public interest
because events being held in early June
would be without an enforceable zone,
thus placing the safety and property of
spectators at unnecessary risk.

Background and Purpose

The Coast Guard is establishing 23
permanent safety zones that will be
activated for fireworks displays
occurring annually at the same location.
The 23 locations are New Baltimore City
Park, Lake St. Clair—Anchor Bay; 1000
yards east of Jefferson Beach Marina,
Lake St. Clair; Ford’s Cove, Lake St.
Clair; the Brownstown Wave Pool, Lake
Erie; St. Clair City Park, St. Clair River;
DNR Boat Launch at the mouth of the
Ausable River; Port Austin Breakwall,
Lake Huron; breakwall between Oak &
Van Alstyne St., Detroit River; 300 yards
east of Grosse Pointe Farms, Lake St.
Clair; Caseville breakwall, Saginaw
River; between Algonac and Russell
Island, St. Clair River—North Channel;
South Harbor Breakwall, Lake Huron;
1000 yards east of Veterans Memorial
Park, St. Clair Shores, Lake St. Clair;
anchored 300 yards east of 223 Huron
Ave: Black River; anchored 400 yards
east of the Grosse Pointe Yacht Club
seawall, Lake St. Clair; 300 yards east of
the breakwall at Lexington, Lake Huron;
anchored at the northern end of Mud
Island, Ecorse Channel; Grosse Ile Yacht
Club deck, Detroit River; anchored 200
yards east of Trenton, Trenton Channel;
anchored 400 yards east of Belle Maer
Harbor, Lake St. Clair—Anchor Bay;
Tawas City Pier, Lake Huron; anchored
500 yards east of Marine City, St. Clair

River; 600 yards off Jefferson Beach
Marina, Lake St. Clair.

Based on recent accidents that have
occurred in other Captain of the Port
zones, and the explosive hazard
associated with these events, the
Captain of the Port has determined that
fireworks launches in close proximity to
watercraft pose a significant risk to
public safety and property. The likely
combination of large numbers of
inexperienced recreational boaters,
congested waterways, darkness
punctuated by bright flashes of light,
alcohol use, and debris falling into the
water could easily result in serious
injuries or fatalities. Establishing a
safety zone to control vessel movement
within a 300 yard radius of the
fireworks launch platforms will help
ensure the safety of persons and
property at these events and help
minimize the associated risk.

Discussion of Comments and Changes

MSO Detroit received no comments or
related information pertaining to this
rulemaking.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
commercial vessels intending to transit
a portion of an activated safety zone.

These safety zones would not have a
significant economic impact on these
small entities for the following reasons:
The safety zone is only in effect for a
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few hours on the day of the event.
Because these are annual events,
affected entities can plan for any
disruptions well in advance of the day
of the event. Additionally, vessel traffic
can safely pass outside the safety zones
during the events. In cases where traffic
congestion is greater than expected and
blocks shipping channels, traffic may be
allowed to pass through the safety zone
under Coast Guard escort with the
permission of the Captain of the Port
Detroit.

Before the effective period, the Coast
Guard will issue maritime advisories
widely available to users who might be
in the affected area by publication in the
Federal Register and the Ninth Coast
Guard District Local Notice to Mariners
Marine information broadcasts and
facsimile broadcasts may also be made.
Additionally, the Coast Guard has not
received any negative reports from small
entities affected during these displays in
previous years.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects and participate
in the rulemaking process. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Detroit (see ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—-FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under that
Order and have determined that it does
not have implications for federalism.
Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires

Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)—(34) of Commandant
Instruction M16475.1-C, this rule is
categorically excluded from further
environmental documentation.

A ““Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6 and 160.5;
49 CFR 1.46.

2. Add § 165.907 to read as follows:

§165.907 Safety Zones: Annual fireworks
events in the Captain of the Port Detroit
Zone.

(a) Safety Zones. The following areas
are designated safety zones:

(1) Bay-Rama Fishfly Festival, New
Baltimore, MI:

(i) Location. All waters off New
Baltimore City Park, Lake St. Clair—
Anchor Bay bounded by the arc of a
circle with a 300-yard radius with its
center located at approximate position
42°41" N, 082°44' W (NAD 1983).

(ii) Expected date. One day early in
June.

(2) Jefferson Beach Marina Fireworks,
St. Clair Shores, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°32'N, 082°51' W (NAD 1983), about
1000 yards east of Jefferson Beach
Marina.

(ii) Expected date. One day in the last
week of June.

(3) Sigma Gamma Assoc., Grosse
Pointe Farms, MI:

(i) Location. The waters off Ford’s
Cove, Lake St. Clair bounded by the arc
of a circle with a 300-yard radius with
its center in approximate position
42°27' N, 082°52' W (NAD 1983).

(ii) Expected date. One day in the last
week of June.

(4) Lake Erie Metro Park Fireworks:
(i)Location. The waters off the
Brownstown Wave Pool area, Lake Erie
bounded by the arc of a circle with a
300-yard radius with its center in
approximate position 42°03' N, 083°11'
W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(5) City of St. Clair Fireworks:

(i) Location. The waters off St. Clair
City Park, St. Clair River bounded by the
arc of a circle with a 300-yard radius
with its center in approximate position
42°49' N, 082°29' W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(6) Oscoda Township Fireworks:

(i) Location. The waters off the DNR
Boat Launch at the mouth of the
Ausable River bounded by the arc of a
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circle with a 300-yard radius with its
center in approximate position 44°19' N,
083°25' W (NAD 1983).

(ii) Expected Date. One day in the first
week of July.

(7) Port Austin Fireworks:

(i) Location. The waters off the Port
Austin Breakwall, Lake Huron bounded
by the arc of a circle with a 300-yard
radius with its center in approximate
position 43°03' N, 082°40' W (NAD
1983).

(ii) Expected Date. One day in the first
week of July.

(8) City of Wyandotte Fireworks,
Wyandotte, MI:

(i) Location. The waters off the
breakwall between Oak & Van Alstyne
St., Detroit River bounded by the arc of
a circle with a 300-yard radius with its
center in approximate position 42°12" N,
083°09'W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(9) Grosse Pointe Farms Fireworks,
Grosse Pointe Farms, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°23' N, 082°52' W (NAD 1983), about
300 yards east of Grosse Pointe Farms.

(ii) Expected date. One day in the first
week of July.

(10) Caseville Fireworks, Caseville,
MI:

(i) Location. The waters off the
Caseville breakwall, Saginaw River
bounded by the arc of a circle with a
300-yard radius with its center in
approximate position 43°55' N, 083°17"
W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(11) Algonac Pickerel Tournament
Fireworks, Algonac, MI:

(i) Location. All waters of the St. Clair
River within a 300-yard radius of the
fireworks barge in approximate position
42°37'N, 082°32' W (NAD 1983),
between Algonac and Russell Island, St.
Clair River—North Channel.

(ii) Expected date. One day in the first
week of July.

(12) Port Sanilac Fireworks, Port
Sanilac, MI:

(i) Location. The waters off the South
Harbor Breakwall, Lake Huron bounded
by the arc of a circle with a 300-yard
radius with its center in approximate
position 43°25' N, 082°31' W (NAD
1983).

(ii) Expected date. One day in the first
week of July.

(13) St. Clair Shores Fireworks, St.
Clair Shores, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°32'N, 082°51' W (NAD 1983), about

1000 yards east of Veterans Memorial
Park (off Masonic Rd.), St. Clair Shores.

(ii) Expected date. One day in the first
week of July.

(14) Port Huron 4th of July Fireworks,
Port Huron, MI:

(i) Location. All waters of the Black
River within a 300-yard radius of the
fireworks barge in approximate position
42°58' N, 082°25' W (NAD 1983), about
300 yards east of 223 Huron Ave., Black
River.

(ii) Expected date. One day in the first
week of July.

(15) Grosse Pointe Yacht Club 4th of
July Fireworks, Grosse Pointe Shores,
MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°25' N, 082°52' W (NAD 1983), about
400 yards east of the Grosse Pointe
Yacht Club seawall, Lake St. Clair.

(ii) Expected date. One day in the first
week of July.

(16) Lexington Independence Festival
Fireworks, Lexington, MI:

(i) Location. All waters of Lake Huron
within a 300-yard radius of the
fireworks barge in approximate position
43°13' N, 082°30" W (NAD 1983), about
300 yards east of the Lexington
breakwall, Lake Huron.

(ii) Expected date. One day in the first
week of July.

(17) City of Ecorse Water Festival
Fireworks, Ecorse, MI:

(i) Location. All waters of the Ecorse
Channel within a 300-yard radius of the
fireworks barge in approximate position
42°14' N, 083°09" W (NAD 1983), at the
northern end of Mud Island, Ecorse.

(ii) Expected date. One day in the first
week of July.

(18) Grosse Ile Yacht Club Fireworks:

(i) Location. The waters off the Grosse
Ile Yacht Club Deck, Detroit River
bounded by the arc of a circle with a
300-yard radius with its center
approximately located at latitude 42°05’
N, 083°09' W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(19) Trenton Fireworks Display,
Trenton, MI:

(i) Location. All waters of the Trenton
Channel within a 300-yard radius of the
fireworks barge in approximate position
42°09' N, 083°10' W (NAD 1983), about
200 yards east of Trenton, in the
Trenton Channel.

(ii) Expected date. One day in the first
week of July.

(20) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°36' N, 082°47' W (NAD 1983), about

400 yards east of Belle Maer Harbor,
Lake St. Clair—Anchor Bay.

(ii) Expected date. One day in the first
week of July.

(21) Tawas City 4th of July Fireworks,
Tawas, MI:

(i) Location. The waters off the Tawas
City Pier, Lake Huron bounded by the
arc of a circle with a 300-yard radius
with its center in approximate position
44°13' N, 083°30' W (NAD 1983).

(ii) Expected date. One day in the first
week of July.

(22) Maritime Day Fireworks, Marine
City, MI:

(i) Location. All waters of the St. Clair
River within a 300-yard radius of the
fireworks barge in approximate position
42°43' N, 082°29' W (NAD 1983), about
500 yards east of Marine City, St. Clair
River.

(ii) Expected date. One day in the
second weekend of August.

(23) Venetian Festival Boat Parade &
Fireworks, St. Clair Shores, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge in approximate position
42°28' N, 082°52' W (NAD 1983), about
600 yards off Jefferson Beach Marina,
Lake St. Clair.

(ii) Expected date. One day in the
second weekend of August.

(b) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator shall proceed
as directed.

(3) The safety zones in this regulation
are outside navigation channels and will
not adversely affect shipping. In cases
where shipping is affected, commercial
vessels may request permission from the
Captain of the Port Detroit to transit the
safety zone. Approval will be made on
a case-by-case basis. Requests must be
made in advance and approved by the
Captain of the Port before transits will
be authorized. The Captain of the Port
may be contacted via U.S. Coast Guard
Group Detroit on Channel 16, VHF-FM.

(c) Effective period. The Captain of
the Port Detroit will publish a Notice of
Implementation in the Federal Register
as well as in the Ninth Coast Guard
District Local Notice to Mariners the
dates and times this section is in effect.
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Dated: May 9, 2001.
S.P. Garrity,

Commander, U.S. Coast Guard, Captain of
the Port Detroit.

[FR Doc. 01-12718 Filed 5-18-01; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AZ 094-0027a; FRL-6916-2]

Approval and Promulgation of
Implementation Plans; Arizona State
Implementation Plan Revision,
Coconino County, Mohave County, and
Yuma County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Coconino County, Mohave County, and
Yuma County portions of the Arizona
State Implementation Plan (SIP). These
revisions concern the recision of all of
the remaining defunct SIP rules from
these counties. We are approving the
recision of local rules that no longer
regulate permitting procedures and

various emission sources under the

Clean Air Act as amended in 1990 (CAA

or the Act).

DATES: This rule is effective on July 20,

2001 without further notice, unless EPA

receives adverse comments by June 20,

2001. If we receive such comment, we

will publish a timely withdrawal in the

Federal Register to notify the public

that this rule will not take effect.

ADDRESSES: Mail comments to Andrew

Steckel, Rulemaking Office, AIR—4, Air

Division, U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105.

You may inspect the submittal
documents and our technical support
documents (TSDs) at our Region IX
office during normal business hours.
You may also go to the following
locations:

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

Arizona Department of Environmental
Quality, 3033 North Central Avenue,
Phoenix, AZ 85012.

FOR FURTHER INFORMATION CONTACT: Al

Petersen, Rulemaking Office (AIR-4),

Air Division, U.S. Environmental

Protection Agency, Region IX, 75

Hawthorne Street, San Francisco, CA

94105, Telephone: (415) 744-1135.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” are used, we mean
EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit for
recision?
B. Are there other versions of the recision
submittals?
C. What is the purpose of the recision
submittals?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the recision
submittals?
B. Do the recision submittals meet the
evaluation criteria?
C. Public comment and final action.
III. Background Information
Why were these rules originally approved
into the SIP?
IV. Administrative Requirements

1. The State’s Submittal

A. What Rules Did the State Submit for
Recision?

The Coconino County rules submitted
for recision are listed in Table 1. These
rules were previously approved for
incorporation into the Arizona SIP on
November 15, 1978 (43 FR 53031). The
replacement ADEQ rules are listed
where applicable. Other justifications
for recision are noted.

TABLE 1.—COCONINO COUNTY RULES FOR RECISION

Rule No.

Rule title

Replacement ADEQ SIP

Monitoring Devices ..

Emission Limitations

Ambient Air Quality Standards

Penalty for Violation ..............
Shade, Density, or Opacity of Emissions .
Dust Control .........cccoceeeennen.
Processing of Animal or Vegetable Matter .....
Volatile and Odorous Materials
Storage and Handling of Petroleum Products ...
Permit Required ....................
Performance Tests: Permit Tags ....

Authority of Other Public Agencies ...
Unlawful Open Burning .........
Exceptions Requiring No Permission ...
Exceptions Requiring Permission ...................
Exceptions Under Special Circumstances

REPOItiNG Of EMISSIONS .....oiiiiiiiiiiiiii et e e e st e st e e et e e st e e e sataee s saseeeetaeeeanteeeeanteeesneeeeannneenns
Production of Records: Confidentiality .

rule number
LAl AULNOIILY ..ottt ettt e et (Note 1).
DEFINILIONS ..ttt b ettt ettt R9-3-101.
Air Pollution Prohibited (Note 1).
Operating Permits ....... R9-3-301.
PEIMIE FRES oottt e ettt s e e st e e s aa et e et e e e sata e e e sateeeesaeee e e beeeeanteeeannteeeeneaeeannaeeaan (Note 1).
PEIMIE RENEWAS ...ttt ettt h ettt e b e e bt e s be e e beennneebee s (Note 1).
Testing of Installations ..........c.ccceceevieenieniniennnn. R9-3-313.
Compliance with Terms of Installation Permit ... R9-3-318.
Notification of Denial of Permit ..............ccccceee. (Note 1).
Appeals to the Hearing Board . (Note 1).
Permits Not Transferable ............. R9-3-317.
Expiration of Installation Permit (Note 1).
Posting of Permits ..........ccccocoueeee. R9-3-315.

R9-3-201, 202, 204, 205,
206, 207.
R9-3-314.
R9-3-305.
R9-3-306.
(Note 1).
R9-3-501.
R9-3-404, 405.
(Note 1).
(Note 1).
R9-3-510.
R9-3-301.
R9-3-306, 312(G).
(Note 2).
(Note 1).
R9-3-402.
R9-3-402.
R9-3-402 (Note 2).
R9-3-402.
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TABLE 1.—COCONINO COUNTY RULES FOR RECISION—Continued
: Replacement ADEQ SIP
Rule No. Rule title rule number
12-7-1 ............ MISAEMEANOT: PENAILY .....viieiiiiiesiiie ettt st e e s e e e st e e e saee e e e taeeeenteeeennteeesnaeeeannneenas (Note 1).

The Mohave County rules submitted for recision are listed in Table 2. These rules were previously approved for
incorporation into the Arizona SIP on November 15, 1978 (43 FR 53031). The replacement ADEQ rules are listed
where applicable. Other justifications for recision are noted.

TABLE 2.—MOHAVE COUNTY RULES FOR RECISION

Rule title

Replacement ADEQ SIP
rule number

Policy and Legal Authority
Definitions
Air Pollution Prohibited
Enforcement
Shade, Density, or Opacity of Emissions .
Particulate Matter
Reduction of Animal or Vegetable Matter ...
Evaporation and Leakage
Storage Tanks
Particulate Matter from Fuel-Burning Installations ...
Particulate Matter from Other Sources
Incinerators
Responsibility of Testing ....
Requirements of Testing
Prohibition and Exceptions ...
Sulfur Dioxide
Non-Specific Particlulate .
Evaluation
Anti-Degradation ...
Violations

(Note 1).
R9-3-101.

(Note 1).

(Note 1).
R9-3-501.
R9-3-404, 405.
(Note 1).
R9-3-502(D).
R9-3-510.
R9-3-524.
R9-3-502.
R9-3-504 (Note 2).
R9-3-312.
R9-3-312.
R9-3-402 (Note 2).
R9-3-202.
R9-3-201.

(Note 1).

(Note 1).
R9-3-218.

The Yuma County rules submitted for recision are listed in Tables 3 and 4. These rules were previously approved
for incorporation into the Arizona SIP on November 15, 1978 (43 FR 53031) and on April 12, 1982 (47 FR 15580),
respectively. The replacement ADEQ rules are listed where applicable. Other justifications for recision are noted.

TABLE 3.—YUMA COUNTY RULES (PREVIOUSLY APPROVED NOVEMBER 15, 1978) FOR RECISION

Replacement ADEQ SIP

Rule No Rule title rule number
8-1-1.1 .......... Policy and Legal AUTNOTITY .......c.ooiiiiiie ittt et be et (Note 1).
8-1-2.7 EVAIUALION ...ttt ettt R9-3-216.
8-1-2.1 EmMergency EPISOUE CIILEIIA ......coiuiiieeiiieitee ittt ettt ettt ettt ettt sttt e b e sbe e e b e enbeenbee s R9-3-219.
8-1-4.2 .. Fuel Burning Installations .................. R9-3-503.
8-1-4.3 ... Sulfur Emissions—Sulfite Pulp Mills (Note 2).
8-1-4.4 Sulfur Emissions—Sulfuric ACId PIANTS .........cooiiiiiiiiiiiiii e R9-3-507.
8-1-4.5 Sulfur Emissions—Other INAUSTTES .......c..eiiiiiiiiiiieiie e (Note 2).
8-1-5.1 ... Storage of Volatile Organic Compounds .. R9-3-510.
8-1-5.2 ... Loading of Volatile Organic Compounds .. R9-3-510.
8-1-5.3 PUMPS AN COMPIESSOIS ....viiiiiiiitiiiiie ittt ettt sttt ettt ettt sbe et e b e e sbe e e sbe e neneeeee s R9-3-510.
8-1-5.4 Organic Solvents; Other Volatile COMPOUNTS ........coiiiiiiiiiiiiie e R9-3-502(D).
8-1-6.1 ... CO Emissions from Stationary Sources—Industrial . R9-3-502(G).
8-1-7.1 ... NO, Emissions—Fuel Burning Equipment ............ R9-3-503(C).
8-1-7.2 .......... NO2 EmIisSIoNS—NItric ACIH PIANES .....cccuiiiiiiiiiiii e R9-3-506.
8-1-8.1 .......... Open Burning—ProhibItIONS ..o e R9-3-402.
8-1-8.2 .......... OpeN BUMING—EXCEPLIONS ....couiiiiiiiiiiiitie ittt sb e R9-3-402.

TABLE 4.—YUMA COUNTY RULES (PREVIOUSLY APPROVED APRIL 12, 1982) FOR R

ECISION

Rule title

Replacement ADEQ SIP
rule number

Definitions
Air Pollution Prohibited
Enforcement
Violations
Penalties
Permits, Exceptions Applications: Fees

R9-3-101.
(Note 1).

(Note 1).

(Note 1).

(Note 1).
R9-3-302, 304.
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TABLE 4.—YUMA COUNTY RULES (PREVIOUSLY APPROVED APRIL 12, 1982) FOR RECISION—Continued

: Replacement ADEQ SIP
Rule No. Rule title P rule numberQ
8-1-1.9 .......... L0 1S 1o o) B == 1 S SUPR R9-3-315.
8-1-1.10 Notice by Building Permit Agencies .. R9-3-316.
8-1-1.11 Permit Nontransferable: Exception .... R9-3-317.
8-1-1.12 Recordkeeping and Reporting ...........cccceenee R9-3-314.
8-1-1.13 Emissions Test Methods and Procedures ... R9-3-311.
8-1-2.1 Non-specific Particulate ............cccccceeviienenns R9-3-201.
8-1-2.2 Sulfur Dioxide .......ccccviieniiennne R9-3-202.
8-1-2.3 Non-Methane Hydrocarbons .... (Note 1).
8-1-2.4 Photochemical Oxidants .......... R9-3-204.
8-1-2.5 Carbon Monoxide ....... R9-3-205.
8-1-2.6 Nitrogen Dioxide ... R9-3-206.
8-1-2.8 Anti-Degradation ................... (Note 1).
8-1-3.1 Visible EMISSIONS: GENETal ........cccocviiiiiiiiiiiiiiieesieeeee e R9-3-410, 501.
8-1-3.2 Emissions from Existing and New Non-Point Sources: General R9-3-401.
8-1-3.3 Open BUrNing ......cccceeveveeeiiieesiiineens R9-3-402.
8-1-3.4 Criteria for Establishing Burn Hours ..... R9-3-402.
8-1-3.5 Fugitive Dust and Particulate Matter .............. R9-3-404, 405, 406, 409.
8-1-3.6 Evaluation of Non-Point SOUrce EMISSIONS ........ccoiiuuieiiiiieiiiiee e R9-3-410.
8-1-3.7 Existing Point Source Performance Standards: General Unclassified SOUrces ...........ccccooveveevivnnenne R9-3-502.
8-1-3.8 ........... Standards of Performance for Existing Fossil-Fuel Fired Steam Generators and General Fuel | R9-3-503.
Burning Equipment.
8-1-3.9 ........... [[a T T g T=T = 1 (o] £ TP U OO PPPPRPUPRN R9-3-504.
8-1-3.10 Standards of Performance for Existing Asphalt Concrete Plants .. R9-3-508.
8-1-3.11 Petroleum STOrage .......cocceiiiiiieiiiie et R9-3-510.
8-1-3.12 Standards of Performance for Steel Plants: Existing Arc Furnace .......... R9-3-517 (Note 2).
8-1-3.13 Standards of Performance for Existing Stationary Rotating Machinery .............ccccocceenne R9-3-519 (Note 2).
8-1-3.14 Standards of Performance for Existing Gravel and Crushed Stone Processing Plants .... R9-3-522.
8-1-3.15 .. Existing Concrete BatCh PIANtS ........oouiiiiiiiiiii ettt e e R9-3-523.
8-1-3.16 .. Standards of Performance for Existing Fossil-Fuel Fired Industrial and Commercial Equipment ... | R9-3-524.
8-1-3.17 .. EXiSting Dry Cleaning PIANTS ........eiiiiiiiiiiiie ittt b et et e s sabe e e s ane e e e nbneaeas R9-3-525.
8-1-3.18 .. Sandblasting Equipment ....... R9-3-526.
8-1-3.19 .. Spray Painting Operations .... R9-3-527.
8-1-3.20 ......... Asphalt or Tar Kettles .........ccccceevvrennne R9-3-605.
Appendix | ...... Fuel Burning Equipment Schedule .................... (Note 3).
Appendix Il ..... Allowable Particulate Emissions COMPULALIONS .......cocuieeiiiiieeiiiieesieeessieeesiieeeseneeesseeeesnieeeeseeeeennes (Note 3).

Notes for Tables 1, 2, 3, and 4:

1. Designates a rule that we determined to be not appropriate for inclusion in the SIP, because it is unenforceable, replaced by a federal
standard, refers solely to non-criteria pollutants, or refers to local procedural matters, such as those concerning assessment of fees, enforce-
ment, issuance of permits, and local hearing board procedures.

2. Designates a rule without an exact parallel ADEQ SIP rule, for which a demonstration was provided by the ADEQ to show that rescinding
the rule is consistent with section 110(l) of the CAA regarding rule relaxations.

3. Designates a rule not submitted for recision by ADEQ. We are removing the rule pursuant to our authority under section 110(k)(6) of the
CAA, because it is not appropriate for inclusion in the SIP, removing the rule will not affect emissions, and we are correcting the error of pre-

viously incorporating the rule into the SIP.

On July 26, 2000, we found that these
rule recision submittals meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of the
Recision Submittals?

There are no previous recision
submittals on which we have not acted.

C. What is the Purpose of the Recision
Submittals?

The Coconino County, Mohave
County, and Yuma County originally
adopted a set of air pollution control
rules that we approved into the Arizona
SIP. These counties later dissolved their
air pollution control districts and
elected to have the ADEQ administer
Arizona state rules in their counties.
The remaining SIP rules in the
individual counties are defunct and not

used to enforce air regulations in those
counties. All remaining SIP rules in
these counties are rescinded by this
action.

I1. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Recision
Submittals?

Generally, the recision of SIP rules
must not relax existing requirements of
the SIP. Sections 110(1) and 193 of the
CAA. If requirements are relaxed, the
ADEQ must demonstrate that the
modifications do not interfere with
attainment of the NAAQS or otherwise
violate sections 110(1) or 193.

B. Do the Recision Submittals Meet the
Evaluation Criteria?

We believe the recision submittals are
consistent with the CAA and relevant
policy and guidance regarding SIP

relaxations. The TSD has more
information on our evaluation.

C. Public Comment and Final Action.

As authorized in section 110(k)(3) and
110(k)(6) of the CAA, we are approving
the recision submittals, because we
believe they fulfill all relevant
requirements. We do not think anyone
will object to this, so we are finalizing
the approval without proposing it in
advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of the same recision submittal.
If we receive adverse comments by June
20, 2001, we will publish a timely
withdrawal in the Federal Register to
notify the public that the direct final
approval will not take effect and we will
address the comments in a subsequent
final action based on the proposal. If we
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do not receive timely adverse
comments, the direct final recision will
be effective without further notice on
July 20, 2001. This will remove the rules
from the federally enforceable SIP.

III. Background Information

Why Were These Rules Originally
Approved Into the SIP?

The rules regulate some of the seven
criteria pollutants, which harm human
health and the environment, and
regulate permitting procedures for
control of these pollutants. Section
110(a) of the CAA required states to
submit regulations that control the
emission of these pollutants.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement

for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 20, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon Monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compound.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 8, 2000.
Felicia Marcus,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraphs (c)(18)(i)(B),
(c)(18)(ii)(A), (c)(18)(iii)(A), and
(c)(35)(i)(B) to read as follows:

§52.120 Identification of plan.

* * * * *

C * %

(c)
(18) I
(i) * % %

(B) Previously approved on November
15, 1978 in paragraph (i) of this section
and now deleted without replacement
Rules 12-1-1 through 12-1-3, 12-2-2,
12—2-4, 12—-2-5, 12—2-7 through 12-2—
13, 12—-3-1, 12—3-3 through 12-3-6, 12—
4-1 through 12-4-5, 12-5-1 through
12-5-4, 12—6-1 through 12-6—4, and
12-7-1.

(ii] * * %

(A) Previously approved on November
15, 1978 in paragraph (ii) of this section
and now deleted without replacement
Rules 1-1 through 1-4, 2—1 through 2—
5, 3-1, 3-2, 3-6, 4-1, 4-2, 5-1, 6-1
through 6—4, and 7.

(111) * x %

(A) Previously approved on November
15, 1978 in paragraph (iii) of this section
and now deleted without replacement
Rules 8-1-1.1, 8-1-2.7, 8-1-2.10, 8-1—
4.2 through 8-1-4.5, 8—1-5.1 through 8-
1-5.4, 8-1-6.1, 8—1-7.1, 8-1-7.2, 8—-1—
8.1, and 8-1-8.2.

* * * * *
(35) L
(i) R

(B) Previously approved on April 12,
1982 in paragraph (i)(A) of this section
and now deleted without replacement
Rules 8-1-1.2 through 8-1-1.6, 8-1-1.8
through 8-1-1.13, 8-1-2.1 through 8-1—
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2.6, 8-1-2.8, 8-1-3.1 through 8-1-3.20,
Appendix I, and Appendix II.

* * * * *

[Editorial note: This document was
received at the Office of the Federal Register
on May 15, 2001.]

[FR Doc. 01-12572 Filed 5-18-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA157—4112a; FRL-6981-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Approval of Revisions to Stage Il
Vapor Recovery Regulations for
Southwest Pennsylvania

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Commonwealth of Pennsylvania
State Implementation Plan which were
submitted on March 6, 2000 by the
Pennsylvania Department of
Environmental Protection (PADEP).
These revisions modify and clarify the
existing regulatory requirements for the
control of volatile organic compounds
(VOCs) from gasoline dispensing
facilities (Stage II) in the Pittsburgh-
Beaver Valley ozone nonattainment
area. The revisions modify the
compliance dates and make other
technical amendments. EPA is
approving these revisions to the
Commonwealth of Pennsylvania’s SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This rule is effective on July 5,
2001 without further notice, unless EPA
receives adverse written comment by
June 20, 2001. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. You
may inspect copies of the documents
relevant to this action during normal
business hours at the following
locations: Air Protection Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the

Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, Project Officer, (215)
814-2034, or by e-mail at
wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Description of the SIP Revision and
EPA’s Action

The information in this section is
organized as follows:

A. What Action Is EPA Taking Today?

B. Why Is EPA Taking This Action?

C. How Did EPA Review the
Commonwealth’s Submittal?

D. Why Is the Request Approvable?

E. What Is the Process for EPA Approval
of This Action?

A. What Action Is EPA Taking Today?

EPA is approving revisions to the
Commonwealth of Pennsylvania SIP
which were submitted on March 6, 2000
by PADEP. These revisions amend the
existing Stage II regulatory requirements
of 25 PA Code, Chapter 129, Standards
for Sources, section 129.82, Control of
VOCs from gasoline dispensing facilities
(Stage 1I), for the Pittsburgh-Beaver
Valley ozone nonattainment area.
Specifically, the revisions incorporate
revised compliance dates for the
Pittsburgh-Beaver Valley ozone
nonattainment area, and make other
technical amendments. The revised
Stage II compliance dates are as follows:
(1) For facilities for which construction
was commenced after April 1, 1997,
compliance shall be achieved at the
time of the opening of the gasoline
dispensing facility, (2) for facilities
which dispense greater than or equal to
120,000 gallons of gasoline per month,
based on average monthly sales during
calendar years 1995 and 1996,
compliance shall be achieved by July 1,
1999; and (3) for facilities which
dispense greater than 90,000 gallons per
month but less than 120,000 gallons per
month based on average monthly sales
during calendar years 1995 and 1996
compliance shall be achieved by
December 31, 2000. Other revisions
include subsection (d) which provides
that if the onboard canister refueling
emissions control program has been
fully implemented by 2010, the Stage II
systems will no longer be required in
the area. Finally, subsection (e)
establishes the functional testing and

certification requirements consistent
with EPA’s regulations.

B. Why Is EPA Taking This Action?

EPA is approving these SIP revisions
to the Commonwealth of Pennsylvania
SIP at the request of PADEP. The
Commonwealth revised the Stage II
VOC control requirements for
Southwest Pennsylvania based upon the
recommendations of the Southwest
Pennsylvania Ozone Stakeholder
Working Group as part of its ongoing
efforts to address ozone air quality
issues in the Pittsburgh-Beaver Valley
ozone nonattainment area. EPA is
approving these revisions as necessary
for attainment and maintenance of the
ozone standard in Southwest
Pennsylvania.

C. How Did EPA Review the
Commonwealth’s Submittal?

The Commonwealth of Pennsylvania’s
SIP revisions were submitted by PADEP
on March 6, 2000. EPA evaluated the
Commonwealth’s revised Stage II
requirements for Southwest
Pennsylvania to verify that the revisions
were consistent with the previously
approved Stage II regulations for the
Commonwealth and met the
requirements found in EPA’s Stage II
enforcement and technical
documentation. The revisions were also
reviewed for compliance with the CAA.

D. Why Is the Request Approvable?

This request is approvable because it
meets the requirements of EPA’s
applicable technical and enforcement
guidance and the CAA.

E. What Is the Process for EPA Approval
of This Action?

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
written comments be filed. This action
will be effective on July 5, 2001 without
further notice unless EPA receives
adverse comment by June 20, 2001. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.
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II. Final Action

EPA is approving revisions to the
Commonwealth of Pennsylvania SIP,
which were submitted on March 6, 2000
by PADEP. These revisions will revise
25 PA Code section 129.82, Control of
VOCs from gasoline dispensing facilities
(Stage II) for Southwest Pennsylvania.

III. What Are the Administrative
Requirements?

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 20, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule
approving revisions to the
Commonwealth’s Stage II regulations for
Southwest Pennsylvania does not affect
the finality of this rule for the purposes
of judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: May 1, 2001.
William C. Early,
Acting Regional Administrator, Region III.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraphs (c)(153) to read as
follows:

§52.2020 Identification of plan.
* * * * *

(C) * *x %

(153) Revisions to the Commonwealth
of Pennsylvania Regulations pertaining
to Stage I VOC control requirements for
Southwest Pennsylvania submitted on
March 6, 2000 by the Pennsylvania
Department of Environmental
Protection:

(i) Incorporation by reference.

(A) Letter of March 6, 2000 from the
Pennsylvania Department of
Environmental Protection transmitting
the revisions to the Stage II VOC control
requirements for Southwest
Pennsylvania.

(B) Revisions to 25 PA Code, Chapter
129, Standards for Sources at section
129.82, Control of VOCs from gasoline
dispensing facilities (Stage II). These
revisions became effective on April 10,
1999.

(ii) Additional Material —Remainder
of March 6, 2000 submittal.

[FR Doc. 01-12574 Filed 5-18—01; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-6978-5]
RIN 2060-AF30

National Emission Standards for
Hazardous Air Pollutants:
Manufacturing of Nutritional Yeast

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule.

SUMMARY: This action finalizes national
emission standards for hazardous air
pollutants (NESHAP) for the nutritional
yeast manufacturing source category.
The EPA has identified the nutritional
yeast manufacturing source category as
a major source of hazardous air
pollutants (HAP) emissions of
acetaldehyde. These standards
implement section 112(d) of the Clean
Air Act (CAA) by requiring all major
sources to meet HAP emission standards
reflecting the application of the
maximum achievable control
technology (MACT). These final
standards will eliminate approximately
13 percent of nationwide acetaldehyde
emissions from these sources. Acute
(short term) and chronic (long term)
inhalation exposure to acetaldehyde is
associated with adverse health effects
including irritation of the eyes, skin,
and respiratory tract. Acetaldehyde is a
potential developmental toxin and a
probable human carcinogen.

EFFECTIVE DATE: May 21, 2001.
ADDRESSES: Docket No. A—97-13
contains supporting information used in
developing the standards for the

nutritional yeast manufacturing source
category. The docket is located at the
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460 in Room M-1500, Waterside Mall
(ground floor), and may be inspected
from 8:30 a.m. to 5:30 p.m., Monday
through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
David W. Markwordt, Policy, Planning,
and Standards Group, Emission
Standards Division (MD-13), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
0837, facsimile (919) 541-0942,
electronic mail address:
markwordt.david@epa.gov.

SUPPLEMENTARY INFORMATION:

Docket. The docket is an organized
and complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file because material is added
throughout the rulemaking process. The
docketing system is intended to allow
members of the public and industries
involved to readily identify and locate
documents so that they can effectively

participate in the rulemaking process.
Along with the proposed and
promulgated standards and their
preambles, the contents of the docket
will serve as the record in the case of
judicial review. (See section
307(d)(7)(A) of the CAA.) The regulatory
text and other materials related to this
rulemaking are available for review in
the docket or copies may be mailed on
request from the Air Docket by calling
(202) 260-7548. A reasonable fee may
be charged for copying docket materials.

World Wide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s final rule will
also be available on the WWW through
the EPA’s Technology Transfer Network
(T'TN). Following signature, a copy of
the rule will be posted on the TTN’s
policy and guidance page for newly
proposed or promulgated rules, http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control. If more information
regarding the TTN is needed, call the
TTN HELP line at (919) 541-5384.

Regulated entities. Categories and
entities potentially affected by this
action include:

Category SiCa

NAICSP

Regulated entities

INAUSETY ..ooviiiceec e 2099

311999

Manufacturers of varieties of Saccharomyces cerevisiae nutritional yeast made for the
purpose of becoming an ingredient in dough for bread or other yeast-raised baked prod-
uct, and for becoming a nutritional food additive.

aStandard Industrial Classification

bNorth American Industry Classification System

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in §63.2131 of the
final rule.

Judicial Review. Under section 307(b)
of the CAA, judicial review of this final
rule is available only by filing a petition
for review in the United States Court of
Appeals for the District of Columbia
Circuit by July 20, 2001. Under section
307(d)(7)(B) of the CAA, only an
objection to this rule which was raised
with reasonable specificity during the
period for public comment can be raised
during judicial review. Moreover, under
section 307(b)(2) of the CAA, the
requirements established by today’s
final action may not be challenged
separately in any civil or criminal
proceeding we bring to enforce these
requirements.

Outline. The information presented in
this preamble is organized as follows:

I. Background
A. What is the source of authority for
development of NESHAP?
B. What criteria do we use in the
development of NESHAP?
II. What are the HAP emissions and health
effects associated with the HAP emitted?
II. What are the final standards?
A. What is the source category?
B. What is the affected source?
C. What are the emission limits?
D. What are the testing and initial and
continuous compliance requirements?
E. What are the notification, recordkeeping,
and reporting requirements?
IV. What major changes have we made to the
rule since proposal?
A. Regulation Format
B. Emission Limit Standard
C. No Wastewater Requirements
D. Brew Ethanol Monitoring
E. MACT Requirements
F. Compliance Requirements
V. What are the environmental, energy, cost,
and economic impacts?
A. What are the air quality impacts?
B. What are the non-air health,
environmental, and energy impacts?
C. What are the cost and economic
impacts?
VI. Administrative Requirements

A. Executive Order 12866, Regulator
Planning and Review

B. Executive Order 13132, Federalism

C. Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments

D. Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks

E. Unfunded Mandates Reform Act of 1995

F. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

G. Paperwork Reduction Act

H. National Technology Transfer and
Advancement Act

I. Congressional Review Act

I. Background

A. What Is the Source of Authority for
Development of NESHAP?

Section 112 of the CAA requires us to
list categories and subcategories of
major sources and area sources of HAP
and to establish NESHAP for the listed
source categories and subcategories.
Major sources of HAP are those that
have the potential to emit greater than
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9 Megagrams per year (Mg/yr) (10 tons
per year (tpy)) of any one HAP or 23
Mg/yr (25 tpy) of any combination of
HAP. The “baker’s yeast
manufacturing” source category was
listed as a major source of HAP on the
initial source category list published in
the Federal Register on July 16, 1992
(57 FR 31576). We changed the name of
the source category to “manufacturing
of nutritional yeast” in order to clarify
the scope of the rule and distinguish it
as not including the regulation of
bakeries.

B. What Criteria Do We Use in the
Development of NESHAP?

Section 112 of the CAA requires that
we establish NESHAP for the control of
HAP from both new and existing major
sources. The CAA requires the NESHAP
to reflect the maximum degree of
reduction in emissions of HAP that is
achievable. This level of control is
commonly referred to as the MACT.

The MACT floor is the minimum
control level allowed for NESHAP and
is defined under section 112(d)(3) of the
CAA. In essence, the MACT floor
ensures that the standard is set at a level
that assures that all major sources
achieve the level of control at least as
stringent as that already achieved by the
better-controlled and lower-emitting
sources in each source category or
subcategory. For new sources, the
MACT floor cannot be less stringent
than the emission control that is
achieved in practice by the best-
controlled similar source.

In developing MACT, we also
consider control options that are more
stringent than the floor. We may
establish standards more stringent than
the floor based on the consideration of
cost of achieving the emissions
reductions, any non-air quality health
and environmental impacts, and energy
impacts.

II. What Are the HAP Emissions and
Health Effects Associated With the HAP
Emitted?

The HAP emitted from the nutritional
yeast manufacturing process is
acetaldehyde. We have estimated the
annual acetaldehyde emissions from the
manufacture of nutritional yeast to be
approximately 220 Mg/yr (240 tpy).

Acetaldehyde acute (short term)
exposure is associated with irritation of
the eyes, skin, and respiratory tract.
Acute inhalation of high concentrations
of acetaldehyde can cause respiratory
paralysis and death. Animal
acetaldehyde exposure studies indicate
that acetaldehyde may also be a
developmental toxin. Rats and hamsters
with chronic (long-term) exposure to

acetaldehyde have an increased

incidence of nasal and laryngeal tumors.

Based on animal studies, we have
classified acetaldehyde as a probable
human carcinogen of low carcinogenic
hazard.

III. What Are the Final Standards?
A. What Is the Source Category?

We have defined the nutritional yeast
manufacturing source category to
include facilities that manufacture
varieties of Saccharomyces cerevisiae
(also referred to as nutritional yeast, or
baker’s yeast) that are made for the
purpose of becoming an ingredient in
dough for bread or other yeast-raised
baked products, or for becoming a
nutritional food additive intended for
consumption by humans. The
nutritional yeast manufacturing source
category does not include the
production of yeast intended for
consumption by animals (for example,
as an additive for livestock feed).

B. What Is the Affected Source?

We have defined the nutritional yeast
manufacturing affected source as
including the collection of equipment
used in the manufacture of nutritional
yeast species Saccharomyces cerevisiae.
This collection of equipment includes,
but is not limited to, fermentation
vessels (fermenters). We have not
included the collection of equipment
used in the manufacture of nutritional
yeast species Candida utilis (torula
yeast) as part of the affected source.

C. What Are the Emission Limits?

For existing and new sources, we are
requiring that you meet volatile organic
compound (VOC) emission limits as a
surrogate for acetaldehyde, which
makes up a portion of the total VOC
emitted. The emission limitations
include both VOC concentration limits
and a percent-of-batches requirement.
The concentration limits apply to each
batch; they are expressed as the VOC
concentration averaged over the
duration of a batch. The fermentation
stage of each batch determines which
one of three VOC concentration limits is
applicable to that batch. To meet the
percent-of-batches requirement, you
must ensure that at least 98 percent of
batches on a rolling 12-month average
are within-concentration batches. (We
define a “within-concentration batch”
as a batch for which the average VOC
concentration is not higher than the
maximum concentration that is allowed
as the 98 percent emission limitation.)

D. What Are the Testing and Initial and
Continuous Compliance Requirements?

To demonstrate compliance with the
VOC emission limits specified in the
rule, we require that you monitor either
the VOC concentration in the fermenter
exhaust or the brew ethanol
concentration in the fermenter. (We
define “brew ethanol” as the ethanol in
the fermenter liquid.)

If you monitor brew ethanol, you
must conduct performance tests
simultaneously with brew ethanol
monitoring to establish a brew-to-
exhaust correlation. (The ‘“brew-to-
exhaust correlation” is the correlation
between the concentration of ethanol in
the brew and the concentration of VOC
in the fermenter exhaust.)

If you monitor fermenter exhaust, you
must ensure that at least 98 percent of
batches over the initial compliance
period are within-concentration batches
to demonstrate initial compliance with
the emission limitations.

If you monitor brew ethanol, you
must ensure that the VOC fermenter
exhaust concentration over the period of
your performance test does not exceed
the applicable maximum concentration.
You must also have a record of the
brew-to-exhaust correlation during the
performance test while the VOC
fermenter exhaust concentration is at or
below the applicable maximum
concentration.

To demonstrate continuous
compliance with the emission
limitations, you must report the
percentage of batches that are within-
concentration batches, based on a 12-
month rolling time period. Your
continuous emission monitoring system
(CEMS) must be operated at all times
during a fermentation batch monitoring
period. If you monitor brew ethanol,
you must correlate the brew ethanol
concentration measured by the CEMS,
by testing, to the VOC concentration in
the fermenter exhaust. The brew-to-
exhaust correlation will determine the
brew ethanol concentration CEMS
compliance monitoring limit. You are
required to determine this correlation at
least once a year.

E. What Are the Notification,
Recordkeeping, and Reporting
Requirements?

We require owners or operators of
nutritional yeast manufacturing affected
sources to which the final rule applies
to submit the following: (1) Application
for Approval of Construction or
Reconstruction, (2) Notification of
Compliance Status, (3) Compliance
Reports, and (4) Immediate Malfunction
Reports. Additionally, if an owner or
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operator intends to conduct a
performance evaluation or performance
test, we require notification of such
intent. Records of reported information
and other information necessary to
document compliance (e.g., records
related to malfunction, records that
show continuous compliance with
emission limits) must be maintained for
5 years.

As soon as practicable before
construction begins, you must submit an
application for approval of construction
of a new major affected source,
reconstruction of a major affected
source, or reconstruction of a major
source such that the source becomes a
major affected source subject to the rule.
You must submit a separate application
for each construction or reconstruction.
You must submit at least your name and
address, the details regarding your
intent to construct or reconstruct, the
address of the proposed construction or
reconstruction, identification of the
standard(s) that are the basis for the
application, the expected
commencement and completion of the
construction or reconstruction, the
anticipated date of startup of the source,
and the type and quantity of HAP that
are anticipated by the source.

You must provide us with a one-time
notification of compliance with the final
rule. It must describe how you are
compliant with the rule, including
results of initial compliance
determination, identification of the
method to be used to determine
continuing compliance, and description
of the air pollution control method
employed.

You must report on your continued
compliance status semiannually. This
report must include your calculated
percentage of within-concentration
batches for 12-month calculation
periods ending on each calendar month
that falls within the reporting period. If
you had a malfunction during the
reporting period and you took actions as
specified in your malfunction plan, you
must include that information in the
Compliance Report (CR).

If you have a malfunction during the
reporting period that is not specified in
your malfunction plan, you must submit
an Immediate Malfunction Report. This
report consists of a telephone call (or
facsimile (FAX) transmission) to the
Administrator within 2 working days
after starting actions that are not
included with your plan and shall
describe the actions taken during the
malfunction event, followed by a letter
within 7 working days after the end of
the event. If you intend to conduct a
performance evaluation or performance
test, you are required to submit a

notification of such intent at least 60
days prior to the evaluation or test.

IV. What Major Changes Have We
Made to the Rule Since Proposal?

In response to comments received on
the proposed standards, we made
several changes to the final rule. While
some of the changes we made were
clarifications designed to make our
intentions clearer, some of the changes
are changes to the proposed standard
requirements. The substantive
comments and/or changes and
responses made since the proposal are
summarized in the following sections.
Our complete responses to public
comments are contained in a
memorandum that can be obtained from
the docket (see ADDRESSES section).

A. Regulation Format

We have changed the regulatory
format of the rule from what was
proposed on October 19, 1998 (63 FR
55812) to improve implementation,
permitting, and enforcement of the rule.
The new format also improves the
interface with the 40 CFR part 63
General Provisions which are cross-
referenced in the proposed and final
rule. Although the overall format of the
final rule differs from the format of the
proposal, unless noted in another
paragraph of this section, the
requirements are the same. We believe
that the new format increases the clarity
of the requirements and eases the
implementation burden of the rule for
both the regulated entity and enforcing
agency.

B. Emission Limit Standard

We proposed two sets of emission
limits and associated requirements for
the nutritional yeast manufacturing
source category. Both sets of emission
limits potentially represented MACT.
One set, which we referred to in the
proposal preamble as the “Reasonably
Available Control Technology (RACT)
standard,” relies on the concentration-
based limits used in Wisconsin’s and
Maryland’s RACT rules. The second set,
which we referred to in the proposal
preamble as the “Presumptive MACT
(PMACT) standard,” relies on a
production-based format, which is the
same format we considered in the 1994
PMACT.

Two commenters supported the use of
the PMACT standard option, and two
commenters supported the retention of
both options in the final rule. Two of
the commenters supported the PMACT
standard option because they objected
to the proposed RACT option’s air flow
measurement requirement and air flow
cap. One of the commenters added that

they would only support the PMACT
option if the production-linked
emission factor compliance requirement
was to be kept confidential.

One of the commenters that
recommended retaining both options in
the final rule stated that they would
prefer the RACT option over the
PMACT option if the concentration
limits were expressed in terms of
propane and the air flow limitation was
removed.

Based on comments received and
further evaluation of these two options,
we decided to adopt the RACT standard
option, without the air flow cap, in the
final rule because it offers a direct
measure of compliance, does not require
calculations based on confidential
production data, and is simpler as well
as easier to use and enforce than the
PMACT standard option. Additionally,
as noted at proposal, we have more data
to support the RACT option. We have
selected the RACT standard option
because we also believe it better reflects
existing control technology
performance, operation, and batch
emissions variability.

C. No Wastewater Requirements

At proposal, we solicited comment on
regulating wastewater and what would
constitute MACT for nutritional yeast
manufacturing facilities. We received
three comment letters that argued
against the regulation of wastewater
emissions of acetaldehyde at nutritional
yeast manufacturing facilities. Reasons
given for not regulating wastewater
emissions include that the cost of
monitoring and control of emissions of
acetaldehyde would be high, that
emissions from wastewater of
acetaldehyde are insignificant, and that
treatment might increase emissions of
other air pollutants.

Based on comments received and
further analysis of wastewater
acetaldehyde emissions from nutritional
yeast manufacturing facilities, we
concluded that the MACT floor for
wastewater emissions is no control. We
then considered going beyond the floor
and determined that non-air quality
health and environmental impacts,
energy impacts, and costs to go beyond
the floor are unreasonably high (Docket
No. A-97-13).

The amount of acetaldehyde in the
wastewater is a function of the
acetaldehyde generated during the yeast
fermentation process. Acetaldehyde is a
by-product of the fermentation process.
Emission limits on the fermentation
process result in lower air emissions
from the fermentation tanks. To achieve
the emission limits, facilities must
regulate the yeast growth by process
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control of sugar and oxygen to the yeast.
This process control also results in
lower concentrations of acetaldehyde in
the wastewater and subsequently lower
air emissions from wastewater. Thus,
levels of acetaldehyde in wastewater are
already reduced by process changes
upstream of wastewater management
operations (which process controls
constitute MACT for those operations).
Put another way, achieving the
upstream standards also controls
acetaldehyde in wastewater. The
standard of “no control” in the final
rule for wastewater operations thus
means no additional control beyond that
already afforded through the upstream
standards.

Further control of wastewater
emissions is achievable through use of
add-on emission control technologies.
No such controls are currently utilized,
so that any such control would be a
beyond-the-floor standard. Given the
small concentrations of acetaldehyde
remaining in wastewater, EPA believes
any such controls would not be cost
effective. In addition, there are no non-
air quality impact or energy
considerations that would suggest
adopting such beyond-the-floor controls
(which would require additional energy
to operate and generate a waste stream
for disposal). Therefore, we do not
require control of emissions of
acetaldehyde from wastewater in the
final rule.

D. Brew Ethanol Monitoring

One commenter requested that the
measurement of ethanol in fermenter
liquid be allowed as an alternative to
measurement of VOC in fermenter
offgas. The commenter supplied
information to us that indicated a strong
correlation between the brew ethanol
concentration in the fermenter liquid
and the VOC concentration in the
fermenter exhaust. Upon evaluation of
the commenter’s documentation and our
own analysis, we agreed that the
correlation between brew ethanol and
VOC concentration from the fermenter
exhaust is sufficiently strong to allow
monitoring of brew ethanol as an
alternative to monitoring VOC
concentration. Therefore, the final rule
explicitly allows for the measurement of
brew ethanol as an alternative
monitoring method.

E. MACT Requirements

Some commenters expressed that
surrogate VOC concentration limits
should be established based on what is
achievable in practice. Nutritional yeast
manufacturing facilities currently
subject to RACT standards or RACT-like
standards represent the best-controlled

sources for the nutritional yeast
manufacturing source category (Docket
No. A-97-13). Some States with RACT
or RACT-like standards apply discretion
as to whether a concentration limit that
is exceeded results in a violation of the
standard (a VOC concentration limit is
exceeded if the batch-average
concentration exceeds the specified
limit). For example, Maryland’s
continuous emissions monitoring policy
allows for one VOC concentration limit
exceedance, or occurrence, per facility
per quarter.

We did not receive any comments that
supported lowering MACT
concentration limits from RACT
concentration limits. One commenter
stated that although most batches
display batch-average VOC
concentrations below the RACT limits
due to the natural variability of the
biological process of yeast-growing,
batch-average VOC concentrations
display a bell-curve distribution. The
commenter added that because of the
bell-curve distribution of VOC
concentrations, a source needs to target
VOC concentrations well below the
RACT limit in order for the distribution
of actual concentrations to remain
below the RACT limit.

We analyzed available information for
five yeast manufacturing facilities that
are subject to Wisconsin or Maryland
RACT standards or California Bay Area
Air Quality Management District
(BAAQMD) RACT-like concentration
limits. Based on our analysis, we found
that these facilities had concentration
limits that were exceeded for 0 to 2.5
percent of their runs, with an average of
1.3 percent of the concentration limits
being exceeded for the total number of
runs in 1998. Only one facility had no
concentration limits that were exceeded
(Docket No. A—97-13).

There is no evidence that failure to
meet the limit for every batch is a result
of poor operation. We do not have
sufficient data to indicate that the RACT
limits can be achieved on every batch,
so we have concluded that the MACT
floor for the nutritional yeast
manufacturing source category, for
existing and new sources, is less
stringent than meeting the RACT limits
for every batch (Docket No. A—97-13).
Therefore, we have concluded that
MACT is the control of 98 percent of the
batches to either at or below the VOC
concentration limits specified in the
rule.

F. Compliance Requirements

Many comments were received
regarding compliance requirements.
Some commenters requested that the
final rule clarify the compliance period

over which the concentration limits are
to be met. Other commenters stated that
the proposed concentration limit for
VOC (as ethanol) under the RACT
standard option was based on an
incorrect conversion of VOC to an
ethanol basis from the propane basis
that is used in the RACT rules.

We agree that the final rule should
clarify the compliance period for which
the concentration limits must be met. As
explained above, the MACT level of
control is that 98 percent of the
nutritional yeast manufacturing batches
be lower than or equal to concentration
limits established in the rule. This level
of control was determined to be
achievable on a rolling 12-month
average basis. Therefore, the final rule
clarifies that the concentration limits are
to be met on the basis of an average of
concentrations measured over the
duration of a batch, and not on an
instantaneous basis. Ninety-eight
percent of the nutritional yeast
manufacturing batches are to be within
concentration limits on a rolling 12-
month average basis.

We proposed limits in terms of VOC
as ethanol. From information and
comments received after proposal, we
learned that the use of propane-
calibrated analyzers is widespread in
the nutritional yeast manufacturing
industry, and that their use is consistent
with the RACT requirements which
represent MACT. Therefore, the final
rule expresses concentration limits
based on VOC as propane rather than as
ethanol.

V. What Are the Environmental,
Energy, Cost, and Economic Impacts?

A. What Are the Air Quality Impacts?

We estimate that the 1998 nationwide
emissions from nutritional yeast
manufacturing facilities were
approximately 820 Mg/yr (900 tpy) of
VOC and 220 Mg/yr (240 tpy) of
acetaldehyde. The final rule will reduce
VOC emissions by an estimated 85 Mg/
yr (93 tpy) and acetaldehyde emissions
by an estimated 28 Mg/yr (31 tpy) from
nutritional yeast manufacturing
facilities.

B. What Are the Non-Air Health,
Environmental, and Energy Impacts?

We do not expect that there will be
any significant adverse non-air health,
environmental or energy impacts
associated with the final standards for
the nutritional yeast manufacturing
source category. We determine impacts
relative to the baseline that is set at the
level of control in absence of the rule.
The predominant control measure that
will be adopted by nutritional yeast



Federal Register/Vol.

66, No. 98/Monday, May 21, 2001/Rules and Regulations

27881

manufacturing facilities as a result of
the final rule is process control, which
will not result in any water pollution or
solid waste impacts.

C. What Are the Cost and Economic
Impacts?

The total estimated capital cost of the
final rule for the nutritional yeast
manufacturing source category is
approximately $270,000. The total
estimated annual cost of the final rule
is approximately $700,000 (Docket No.
A-97-13). We do not expect any
adverse economic impacts to result from
the final rule.

VI. Administrative Requirements

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), we must
determine whether the regulatory action
is “significant”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines ““significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is not a “‘significant
regulatory action” under the terms of
Executive Order 12866. Consequently,
this action was not submitted to OMB
for review under Executive Order
12866.

B. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” Policies that have
federalism implications is defined in the

Executive Order to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the EPA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the EPA consults with
State and local officials early in the
process of developing the regulation.
The EPA also may not issue a regulation
that has federalism implications and
that preempts State law unless the
Agency consults with State and local
officials early in the process of
developing the regulation.

If the EPA complies by consulting,
Executive Order 13132 requires the EPA
to provide to OMB, in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of the EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the Agency’s
position supporting the need to issue
the regulation, and a statement of the
extent to which the concerns of State
and local officials have been met. Also,
when the EPA transmits a draft final
rule with federalism implications to
OMB for review pursuant to Executive
Order 12866, the EPA must include a
certification from the Agency’s
Federalism Official stating that the EPA
has met the requirements of Executive
Order 13132 in a meaningful and timely
manner.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This final rule
is mandated by statute and does not
impose requirements on States;
however, States will be required to
implement the rule by incorporating the
rule into permits and enforcing the rule
upon delegation. States will collect
permit fees that will be used to offset
the resource burden of implementing
the rule. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule. Although section 6 of
Executive Order 13132 does not apply
to this rule, the EPA did consult with

State and local officials in developing
this rule.

C. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

On November 6, 2000, the President
issued Executive Order 13175 (65 FR
67249) entitled, “Consultation and
Coordination with Indian Tribal
Governments.” Executive Order 13175
took effect on January 6, 2001, and
revokes Executive Order 13084 (Tribal
Consultation) as of that date. The EPA
developed this final rule, however,
during the period when Executive Order
13084 was in effect; thus, EPA
addressed tribal considerations under
Executive Order 13084.

Under Executive Order 13084, the
EPA may not issue a regulation that is
not required by statute, that
significantly or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or we consult with those
governments. If the EPA complies by
consulting, Executive Order 13084
requires the EPA to provide to OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of the EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition, Executive
Order 13084 requires the EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

These final standards do not
significantly or uniquely affect the
communities of Indian tribal
governments. No tribal governments
own or operate nutritional yeast
manufacturing facilities. Accordingly,
the requirements of Executive Order
13084 do not apply to this action.

D. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “economically
significant,” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
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EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned rule is
preferable to other potentially effective
and reasonable alternatives considered
by the Agency.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Executive Order has the potential to
influence the regulation. These final
standards are not subject to Executive
Order 13045 because they are based on
technology performance and not on
health or safety risks. No children’s risk
analysis was performed because no
alternative technologies exist that would
provide greater stringency at a
reasonable cost. Furthermore, this rule
has been determined not to be
“economically significant” as defined
under Executive Order 12866.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any 1 year. Before promulgating
an EPA rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows the EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation as to why that
alternative was not adopted. Before the
EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the

UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final rule contains no Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any 1 year. The
maximum total annual cost of this rule
for any year has been estimated to be
less than $700,000. Thus, today’s final
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.
In addition, the EPA has determined
that this final rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments because it contains no
regulatory requirements that apply to
such governments or impose obligations
upon them. Therefore, today’s final rule
is not subject to the requirements of
section 203 of the UMRA.

Because this final rule does not
include a Federal mandate and is
estimated to result in expenditures less
than $100 million in any 1 year by State,
local, and tribal governments, the EPA
has not prepared a budgetary impact
statement or specifically addressed the
selection of the least costly, most cost-
effective, or least burdensome
alternative. In addition, because small
governments will not be significantly or
uniquely affected by this rule, the EPA
is not required to develop a plan with
regard to small governments. Therefore,
the requirements of the UMRA do not
apply to this action.

F. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. The EPA has also
determined that this rule will not have
a significant economic impact on a
substantial number of small entities. For
purposes of assessing the impacts of
today’s rule on small entities, a small
entity is defined as: (1) A small business
that has fewer than 500 employees; (2)

a small governmental jurisdiction that is
a government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently

owned and operated and is not
dominant in its field. The small
business size standards are based on
industries as they are defined in NAICS
and were published in a final rule by
the Small Business Administration on
September 5, 2000 (65 FR 53533).

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant impact
on a substantial number of small
entities. Although there appears to be
one small business in the nutritional
yeast manufacturing industry, the
complex ownership issues involved
with this firm makes the absolute
determination uncertain. The EPA thus
concludes that there is at the most one
small business which may be affected
by these standards. Individual company
cost-to-sales ratio data is considered
confidential business information (CBI)
and may not be disclosed. The industry
average cost-to-sales ratio for all affected
companies is less than 0.3 percent. No
individual company is anticipated to
incur a cost-to-sales ratio exceeding 3
percent. Based on the foregoing, the
EPA concludes that this rule will not
have a significant impact on a
substantial number of small businesses.

Although this final rule will not have
a significant impact on a substantial
number of small entities, EPA
nonetheless has tried to reduce the
impact of this rule on small entities by
providing alternatives to compliance
and monitoring requirements.

G. Paperwork Reduction Act

The information collection
requirements for these final standards
will be submitted for approval to the
Office of Management and Budget under
the requirements of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
An Information Collection Request (ICR)
document has been prepared by EPA
(ICR No. 1886.02) for the nutritional
yeast manufacturing source category
and copies may be obtained from Ms.
Sandy Farmer by mail at the U.S.
Environmental Protection Agency,
Office of Environmental Information,
Collection Strategies Division (2822),
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460, by e-mail at
farmer.sandy@epa.gov, or by calling
(202) 260-2740. A copy may also be
downloaded off the internet at http://
www.epa.gov/icr. The information
requirements are not effective until
OMB approves them.

The information requirements are
based on notification, recordkeeping,
and reporting requirements in the
NESHAP General Provisions (40 CFR
part 63, subpart A), which are
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mandatory for all operators subject to
national emission standards. These
recordkeeping and reporting
requirements are specifically authorized
by section 114 of the CAA (42 U.S.C.
7414).

The final standards require owners or
operators of affected sources to retain
records for a period of 5 years. The 5-
year retention period is consistent with
the General Provisions of 40 CFR part 63
and with the 5-year record retention
requirement in the operating permit
program under title V of the CAA.

Total estimated annualized capital
monitoring, inspection, reporting and
recordkeeping (MIRR) costs for new and
existing sources is $886,307 for the first
years after promulgation of the NESHAP
for this source category. Of the total
estimated MIRR cost, $440,917 is labor
dollars and $445,390 is capital and
operation and maintenance.

The annual public reporting and
recordkeeping burden for this collection
of information (averaged over the first 3
years after the effective date of the
promulgated rule) is estimated to total
3,459 labor hours per year at a total
annual cost of $146,972. This estimate
includes notifications, performance
evaluations and tests, compliance
reports, and records of CEMS
measurements.

The total estimated annualized capital
monitoring, inspection, reporting and
recordkeeping (MIRR) costs for existing
and new major sources to comply with
the promulgated standards when an
affected source opts to comply by using
process add-on control equipment are
determined based on the estimated
capital costs of VOC monitoring
equipment required for MIRR activities.
For the yeast manufacturing industry,
the total estimated installed capital
costs of this equipment is $2,453,174 for
existing major sources, and $0 for new
major sources because we do not
anticipate construction of any new
major sources in the near future.
Annualized capital MIRR costs for
existing and new major sources to
comply with the promulgated standard
using process control were estimated to
be $89,782 and $0, respectively, when
averaged over the first 3 years after the
effective date of the promulgated rule.

The total annual estimated operating
and maintenance costs (O&M) were
calculated based on (1) the estimated
postage costs for the estimated total
annual responses associated with the
provisions of the yeast manufacturing
NESHAP and (2) the estimated annual
cost of contracting for performance
testing required for compliance with
this standard. Annual O&M costs for
existing and new major sources were

estimated to be $58,682 and $0,
respectively, when averaged over the
first 3 years after the effective date of the
promulgated rule.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to (1) review instructions; (2)
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; (3) adjust
the existing ways to comply with any
previously applicable instructions and
requirements; (4) train personnel to be
able to respond to a collection of
information; (5) search data sources; (6)
complete and review the collection of
information; and (7) transmit or
otherwise disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for our regulations are listed in
40 CFR part 9 and 48 CFR chapter 15.
The OMB control number(s) for the
information collection requirements in
this rule will be listed in an amendment
to 40 CFR part 9 or 48 CFR Chapter 15
in a subsequent Federal Register
document after OMB approves the ICR.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Public Law 104—
113; 15 U.S.C. 272 note) directs EPA to
use voluntary consensus standards in
their regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA directs
EPA to provide Congress, through
annual reports to OMB, with
explanations when an agency does not
use available and applicable voluntary
consensus standards.

This rulemaking involves the
following technical standards: EPA
Methods 25A, PS 8, PS 9, and a method
for determining ethanol in liquids.
Consistent with the NTTAA, the EPA
conducted searches to identify
voluntary consensus standards in
addition to these EPA methods.

The search for emissions monitoring
procedures identified two voluntary
consensus standards, both for EPA
Method 25A. The EPA determined that
one of these two standards, (EN
12619:1999), identified for measuring
emissions of HAP or surrogates subject
to emission standards in this rule,
would not be practical due to lack of
equivalency, detail, and/or quality
assurance and/or quality control
requirements. Therefore, we did not use
this voluntary consensus standard in
this rulemaking.

The other consensus standard (ISO/
FDIS 14965) identified for EPA Method
25A is under development. Therefore,
we did not use this voluntary consensus
standard in this rulemaking. No
voluntary consensus standards were
identified for PS 8, PS 9, or a procedure
to determine ethanol in liquids. The
search and review results have been
documented and are placed in the
Docket No. A—97-13 (see ADDRESSES
section) for this rule.

Sections 63.2161 and 63.2163 of the
standards list the EPA test methods and
performance standards included in this
rulemaking. Most of the standards have
been used by States and industry for
more than 10 years.

L. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective May
21, 2001.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air emissions control, Hazardous air
pollutants, Intergovernmental relations,
Recordkeeping and reporting
requirements.
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Dated: May 8, 2001.
Christine Todd Whitman,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, part 63, of
the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Part 63 is amended by adding
subpart CCCC to read as follows:

Subpart CCCC—National Emission
Standards for Hazardous Air
Pollutants: Manufacturing of
Nutritional Yeast

Sec.

What This Subpart Covers

63.2130 What is the purpose of this
subpart?

63.2131 Am I subject to this subpart?

63.2132 What parts of my plant does this
subpart cover?

63.2133 When do I have to comply with
this subpart?

Emission Limitations

63.2140 What emission limitations must I
meet?

General Compliance Requirements

63.2150 What are my general requirements
for complying with this subpart?

Testing and Initial Compliance
Requirements

63.2160 By what date must I conduct an
initial compliance demonstration?
63.2161 What performance tests and other
procedures must I use if I monitor brew

ethanol?

63.2162 When must I conduct subsequent
performance tests?

63.2163 If I monitor fermenter exhaust,
what are my monitoring installation,
operation, and maintenance
requirements?

63.2164 If I monitor brew ethanol, what are
my monitoring installation, operation,
and maintenance requirements?

63.2165 How do I demonstrate initial
compliance with the emission
limitations if I monitor fermenter
exhaust?

63.2166 How do I demonstrate initial
compliance with the emission
limitations if I monitor brew ethanol?

Continuous Compliance Requirements

63.2170 How do I monitor and collect data
to demonstrate continuous compliance?

63.2171 How do I demonstrate continuous
compliance with the emission
limitations?

Notifications, Reports, And Records

63.2180 What notifications must I submit
and when?

63.2181 What reports must I submit and
when?

63.2182 What records must I keep?

63.2183 In what form and how long must I
keep my records?

Other Requirements And Information

63.2190 What parts of the General
Provisions apply to me?

63.2191 Who implements and enforces this
subpart?

63.2192 What definitions apply to this
subpart?

Tables

Table 1 to Subpart CCCC—Emission
Limitations

Table 2 to Subpart CCCC—Requirements for
Performance Tests (Brew Ethanol
Monitoring Only)

Table 3 to Subpart CCCC—Initial Compliance
With Emission Limitations

Table 4 to Subpart CCCC—Continuous
Compliance with Emission Limitations

Table 5 to Subpart CCCC—Requirements for
Reports

Table 6 to Subpart CCCC—Applicability of
General Provisions to Subpart CCCC

What This Subpart Covers

§63.2130 What is the purpose of this
subpart?

This subpart establishes national
emission limitations for hazardous air
pollutants emitted from manufacturers
of nutritional yeast. This subpart also
establishes requirements to demonstrate
initial and continuous compliance with
the emission limitations.

§63.2131 Am | subject to this subpart?

(a) You are subject to this subpart if
you own or operate a nutritional yeast
manufacturing facility that is, is located
at, or is part of a major source of
hazardous air pollutants (HAP)
emissions.

(1) A manufacturer of nutritional
yeast is a facility that makes yeast for
the purpose of becoming an ingredient
in dough for bread or any other yeast-
raised baked product, or for becoming a
nutritional food additive intended for
consumption by humans. A
manufacturer of nutritional yeast does
not include production of yeast
intended for consumption by animals,
such as an additive for livestock feed.

(2) A major source of HAP emissions
is any stationary source or group of
stationary sources located within a
contiguous area and under common
control that emits or has the potential to
emit, considering controls, any single
HAP at a rate of 9.07 megagrams (10
tons) or more per year or any
combination of HAP at a rate of 22.68
megagrams (25 tons) or more per year.

(b) [Reserved]

§63.2132 What parts of my plant does this
subpart cover?

(a) This subpart applies to each new,
reconstructed, or existing “affected
source” that produces Saccharomyces
cerevisiae at a nutritional yeast
manufacturing facility.

(b) The affected source is the
collection of equipment used in the
manufacture of the nutritional yeast
species Saccharomyces cerevisiae. This
collection of equipment includes, but is
not limited to, fermentation vessels
(fermenters). The collection of
equipment used in the manufacture of
the nutritional yeast species Candida
utilis (torula yeast) is not part of the
affected source.

(c) The emission limitations in this
subpart apply to fermenters in the
affected source that meet all of the
criteria listed in paragraphs (c)(1)
through (2) of this section.

(1) The fermenters are ‘“fed-batch” as
defined in § 63.2192.

(2) The fermenters are used to support
one of the last three fermentation stages
in a production run, which may be
referred to as “stock, first generation,
and trade,” “‘seed, semi-seed, and
commercial,” or “CB4, CB5, and CB6”’
stages.

(d) The emission limitations in this
subpart do not apply to flask, pure-
culture, yeasting-tank, or any other set-
batch fermentation, and they do not
apply to any operations after the last
dewatering operation, such as filtration.

(e) The emission limitations in this
subpart do not apply to the affected
source during the production of
specialty yeast (defined in § 63.2192).

(f) An affected source is a “new
affected source” if you commenced
construction of the affected source after
October 19, 1998, and you met the
applicability criteria in § 63.2131 at the
time you commenced construction.

(g) An affected source is
“reconstructed” if you meet the criteria
as defined in §63.2.

(h) An affected source is “existing” if
it is not new or reconstructed.

§63.2133 When do | have to comply with
this subpart?

(a) If you have a new or reconstructed
affected source, you must comply with
paragraphs (a)(1) through (2) of this
section.

(1) If you start up your affected source
before May 21, 2001, then you must
comply with the emission limitations in
this subpart no later than May 21, 2001.

(2) If you start up your affected source
after May 21, 2001, then you must
comply with the emission limitations in
this subpart upon startup of your
affected source.
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(b) If you have an existing affected
source, you must comply with the
emission limitations for existing sources
no later than May 21, 2004.

(c) If you have an area source that
increases its emissions, or its potential
to emit, so that it becomes a major
source of HAP, paragraphs (c)(1)
through (2) of this section apply.

(1) Any portion of the existing facility
that is a new affected source or a new
reconstructed source must be in
compliance with this subpart upon
startup.

(2) All other parts of the source must
be in compliance with this subpart by
not later than 3 years after it becomes
a major source.

(d) You must meet the notification
requirements in §63.2180 according to
the schedule in §63.2180 and in subpart
A of this part.

Emission Limitations

8§63.2140 What emission limitations must |
meet?

You must meet all of the emission
limitations in Table 1 to this subpart.

General Compliance Requirements

§63.2150 What are my general
requirements for complying with this
subpart?

(a) You must be in compliance with
the emission limitations in Table 1 to
this subpart at all times, except during
periods of malfunction.

(b) You must always operate and
maintain your affected source, including
monitoring equipment, according to the
provisions in § 63.6(e)(1)(i). If the date
upon which you must demonstrate
initial compliance as specified in
§63.2160 falls after the compliance date
specified for your affected source in
§63.2133, then you must maintain a log
detailing the operation and maintenance
of the continuous monitoring systems
and the process and emissions control
equipment during the period between
those dates.

(c) You must develop and implement
a written malfunction plan. It will be as
specified in § 63.6(e)(3), except that the
requirements for startup, shutdown, and
maintenance plans, records and reports
apply only to malfunctions. Under this
subpart, a period of malfunction is
expressed in whole batches and not in
portions of batches.

Testing and Initial Compliance
Requirements

§63.2160 By what date must | conduct an
initial compliance demonstration?

(a) For each emission limitation in
Table 1 to this subpart for which
compliance is demonstrated by

monitoring fermenter exhaust, you must
demonstrate initial compliance for the
period ending on the last day of the
month that is 12 calendar months (or 11
calendar months, if the compliance date
for your source is the first day of the
month) after the compliance date that is
specified for your source in §63.2133.
(For example, if the compliance date is
October 15, 2003, the first 12-month
period for which you must demonstrate
compliance would be October 15, 2003
through October 31, 2004.)

(b) For each emission limitation in
Table 1 to this subpart for which initial
compliance is demonstrated by
monitoring brew ethanol concentration
and calculating volatile organic
compound (VOC) concentration in the
fermenter exhaust according to the
procedures in § 63.2161, you must
demonstrate initial compliance within
180 calendar days before the
compliance date that is specified for
your source in §63.2133.

§63.2161 What performance tests and
other procedures must | use if | monitor
brew ethanol?

(a) You must conduct each
performance test in Table 2 to this
subpart that applies to you.

(b) Each performance test must be
conducted according to the
requirements in § 63.7(e)(1) and under
the specific conditions that this subpart
specifies in Table 2 to this subpart and
in paragraphs (b)(1) through (4) of this
section.

(1) Conduct each performance test
simultaneously with brew ethanol
monitoring to establish a brew-to-
exhaust correlation equation as
specified in paragraph (f) of this section.

(2) For each fermentation stage,
conduct one run of the EPA Test
Method 25A of 40 CFR part 60,
appendix A, over the entire length of a
batch. The three fermentation stages do
not have to be from the same production
run.

(3) Do the test at a point in the
exhaust-gas stream before you inject any
dilution air, which is any air not needed
to control fermentation.

(4) Record the results of the test for
each fermentation stage.

(c) You may not conduct performance
tests during periods of startup,
shutdown, or malfunction, as specified
in §63.7(e)(1).

(d) You must collect data to correlate
the brew ethanol concentration
measured by the continuous emission
monitoring system (CEMS) to the VOC
concentration in the fermenter exhaust
according to paragraphs (d)(1) through
(3) of this section.

(1) You must collect a separate set of
brew ethanol concentration data for
each fed-batch fermentation stage while
manufacturing the product that
comprises the largest percentage (by
mass) of average annual production.

(2) Measure brew ethanol as specified
in § 63.2164 simultaneously with
conducting a performance test for VOC
in fermenter exhaust as specified in
paragraph (b) of this section. You must
measure brew ethanol at least once
during each successive 30-minute
period over the entire period of the
performance test for VOC in fermenter
exhaust.

(3) Keep a record of the brew ethanol
concentration data for each fermentation
stage over the period of EPA Test
Method 25A of 40 CFR part 60,
appendix A, performance test when the
VOC concentration in the fermenter
exhaust does not exceed the applicable
emission limitation in Table 1 to this
subpart.

(e) For each set of data that you
collected under paragraph (d) of this
section, perform a linear regression of
brew ethanol concentration (percent) on
VOC fermenter exhaust concentration
(parts per million by volume (ppmv)
measured as propane). The correlation
between the brew ethanol concentration
as measured by the CEMS and the VOC
fermenter exhaust concentration as
measured by EPA Test Method 25A of
40 CFR part 60, appendix A, must be
linear with a correlation coefficient of at
least 0.90.

(f) Calculate the VOC concentration in
the fermenter exhaust using the brew
ethanol concentration data collected
under paragraph (d) of this section and
according to Equation 1 of this section.
BAVOC=BAE *CF+y  (Eq. 1)

Where:

BAVOC = batch-average concentration of
VOC in fermenter exhaust (ppmv
measured as propane), calculated for
compliance demonstration

BAE = batch-average concentration of brew
ethanol in fermenter liquid (percent),
measured by CEMS

CF = constant established at performance test
and representing the slope of the
regression line

y = constant established at performance test
and representing the y-intercept of the
regression line

§63.2162 When must | conduct
subsequent performance tests?

(a) For each emission limitation in
Table 1 to this subpart for which
compliance is demonstrated by
monitoring brew ethanol concentration
and calculating VOC concentration in
the fermenter exhaust according to the
procedures in § 63.2161, you must
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conduct an EPA Test Method 25A of 40
CFR part 60, appendix A, performance
test and establish a brew-to-exhaust
correlation according to the procedures
in Table 2 to this subpart and in
§63.2161, at least once every year.

(b) The first subsequent performance
test must be conducted no later than 365
calendar days after the initial
performance test conducted according
to §63.2160. Each subsequent
performance test must be conducted no
later than 365 calendar days after the
previous performance test. You must
conduct a performance test for each 365
calendar day period for the lifetime of
the affected source.

§63.2163 If I monitor fermenter exhaust,
what are my monitoring installation,
operation, and maintenance requirements?

(a) Each CEMS must be installed,
operated, and maintained according to
the applicable Performance
Specification (PS) of 40 CFR part 60,
appendix B.

(b) You must conduct a performance
evaluation of each CEMS according to
the requirements in § 63.8, according to
the applicable Performance
Specification of 40 CFR part 60,
appendix B, and according to
paragraphs (b)(1) through (4) of this
section.

(1) If your CEMS monitor generates a
single combined response value for VOC
(examples of such detection principles
are flame ionization, photoionization,
and non-dispersive infrared absorption),
but it is not a flame ionization analyzer,
you must use PS 8 to show that your
CEMS is operating properly.

(i) Use EPA Test Method 25A of 40
CFR part 60, appendix A, to do the
relative-accuracy test PS 8 requires.

(ii) Calibrate the reference method
with propane.

(iii) Collect a 1-hour sample for each
reference-method test.

(2) If you continuously monitor VOC
emissions using a flame ionization
analyzer, then you must conduct the
calibration drift test PS 8 requires, but
you are not required to conduct the
relative-accuracy test PS 8 requires.

(3) If you continuously monitor VOC
emissions using gas chromatography,
you must use PS 9 of CFR part 60,
appendix B, to show that your CEMS is
operating properly.

(4) You must complete the
performance evaluation and submit the
performance evaluation report before
the compliance date that is specified for
your source in §63.2133.

(c) Calibrate the CEMS with propane.
(d) Set the CEMS span at not greater
than 5 times the relevant emission limit,

with 1.5 to 2.5 times the relevant

emission limit being the range
considered by us to be generally
optimum.

(e) You must monitor VOC
concentration in fermenter exhaust at
any point prior to dilution of the
exhaust stream.

(f) Each CEMS must complete a
minimum of one cycle of operation
(sampling, analyzing, and data
recording) for each successive 30-
minute period within each batch
monitoring period. Except as specified
in paragraph (g) of this section, you
must have a minimum of two cycles of
operation in a 1-hour period to have a
valid hour of data.

(g) The CEMS data must be reduced
to arithmetic batch averages computed
from two or more data points over each
1-hour period, except during periods
when calibration, quality assurance, or
maintenance activities pursuant to
provisions of this part are being
performed. During these periods, a valid
hour of data shall consist of at least one
data point representing a 30-minute
period.

(h) You must have valid CEMS data
from at least 75 percent of the full hours
over the entire batch monitoring period.

(i) For each CEMS, record the results
of each inspection, calibration, and
validation check.

(j) You must check the zero (low-
level) and high-level calibration drifts
for each CEMS in accordance with the
applicable PS of 40 CFR part 60,
appendix B. The zero (low-level) and
high-level calibration drifts shall be
adjusted, at a minimum, whenever the
zero (low-level) drift exceeds 2 times the
limits of the applicable PS. The
calibration drift checks must be
performed at least once daily except that
they may be performed less frequently
under the conditions of paragraphs (j)(1)
through (3) of this section.

(1) If a 24-hour calibration drift check
for your CEMS is performed
immediately prior to, or at the start of,

a batch monitoring period of a duration
exceeding 24 hours, you are not
required to perform 24-hour-interval
calibration drift checks during that
batch monitoring period.

(2) If the 24-hour calibration drift
exceeds 2.5 percent of the span value (or
more than 10 percent of the calibration
gas value if your CEMS is a gas
chromatograph (GC)) in fewer than 5
percent of the checks over a 1-month
period, and the 24-hour calibration drift
never exceeds 7.5 percent of the span
value, then the frequency of calibration
drift checks may be reduced to at least
weekly (once every 7 days).

(3) If, during two consecutive weekly
checks, the weekly calibration drift

exceeds 5 percent of the span value (or
more than 20 percent of the calibration
gas value, if your CEMS is a GC), then
a frequency of at least 24-hour interval
calibration checks must be resumed
until the 24-hour calibration checks
meet the test of paragraph (j)(2) of this
section.

(k) If your CEMS is out of control, you
must take corrective action according to
paragraphs (k)(1) through (3) of this
section.

(1) Your CEMS is out of control if the
zero (low-level) or high-level calibration
drift exceeds 2 times the limits of the
applicable PS.

(2) When the CEMS is out of control,
take the necessary corrective action and
repeat all necessary tests that indicate
that the system is out of control. You
must take corrective action and conduct
retesting until the performance
requirements are below the applicable
limits.

(3) During the batch monitoring
periods in which the CEMS is out of
control, recorded data shall not be used
in data averages and calculations, or to
meet any data availability requirement
established under this subpart. The
beginning of the out-of-control period is
the beginning of the first batch
monitoring period that follows the most
recent calibration drift check during
which the system was within allowable
performance limits. The end of the out-
of-control period is the end of the last
batch monitoring period before you
have completed corrective action and
successfully demonstrated that the
system is within the allowable limits. If
your successful demonstration that the
system is within the allowable limits
occurs during a batch monitoring
period, then the out-of-control period
ends at the end of that batch monitoring
period. If the CEMS is out of control for
any part of a particular batch monitoring
period, it is out of control for the whole
batch monitoring period.

8§63.2164 If | monitor brew ethanol, what
are my monitoring installation, operation,
and maintenance requirements?

(a) Each CEMS must be installed,
operated, and maintained according to
manufacturer’s specifications and the
plan for malfunctions that you must
develop and use according to § 63.6(e).

(b) Each CEMS must complete a
minimum of one cycle of operation
(sampling, analyzing, and data
recording) for each successive 30-
minute period within each batch
monitoring period. Except as specified
in paragraph (c) of this section, you
must have a minimum of two cycles of
operation in a 1-hour period to have a
valid hour of data.
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(c) The CEMS data must be reduced
to arithmetic batch averages computed
from two or more data points over each
1-hour period, except during periods
when calibration, quality assurance, or
maintenance activities pursuant to
provisions of this part are being
performed. During these periods, a valid
hour of data shall consist of at least one
data point representing a 30-minute
period.

(d) You must have valid CEMS data
from at least 75 percent of the full hours
over the entire batch monitoring period.

(e) Set the CEMS span to correspond
to not greater than 5 times the relevant
emission limit, with 1.5 to 2.5 times the
relevant emission limit being the range
considered by us to be generally
optimum. Use the brew-to-exhaust
correlation equation established under
§63.2161(f) to determine the span value
for your CEMS that corresponds to the
relevant emission limit.

(f) For each CEMS, record the results
of each inspection, calibration, and
validation check.

(g) The GC that you use to calibrate
your CEMS must meet the requirements
of paragraphs (g)(1) through (3) of this
section.

(1) Calibrate the GC at least daily, by
analyzing standard solutions of ethanol
in water (0.05 percent, 0.15 percent, and
0.3 percent).

(2) For use in calibrating the GC,
prepare the standard solutions of
ethanol using the procedures listed in
paragraphs (g)(2)(i) through (vi) of this
section.

(i) Starting with 100 percent ethanol,
dry the ethanol by adding a small
amount of anhydrous magnesium
sulfate (granular) to 15-20 milliliters
(ml) of ethanol.

(ii) Place approximately 50 ml of
water into a 100-ml volumetric flask and
place the flask on a balance. Tare the
balance. Weigh 2.3670 grams of the dry
(anhydrous) ethanol into the volumetric
flask.

(iii) Add the 100-ml volumetric flask
contents to a 1000-ml volumetric flask.
Rinse the 100-ml volumetric flask with
water into the 1000-ml flask. Bring the
volume to 1000 ml with water.

(iv) Place an aliquot into a sample
bottle labeled ““0.3% Ethanol.”

(v) Fill a 50-ml volumetric flask from
the contents of the 1000-ml flask. Add
the contents of the 50-ml volumetric
flask to a 100-ml volumetric flask and
rinse the 50-ml flask into the 100-ml
flask with water. Bring the volume to
100 ml with water. Place the contents
into a sample bottle labeled “0.15%
Ethanol.”

(vi) With a 10-ml volumetric pipette,
add two 10.0-ml volumes of water to a

sample bottle labeled “0.05% Ethanol.”
With a 10.0-ml volumetric pipette,
pipette 10.0 ml of the 0.15 percent
ethanol solution into the sample bottle
labeled ““0.05% Ethanol.”

(3) For use in calibrating the GC,
dispense samples of the standard
solutions of ethanol in water in aliquots
to appropriately labeled and dated glass
sample bottles fitted with caps having a
Teflon" seal. Refrigerated samples may
be kept unopened for 1 month. Prepare
new calibration standards of ethanol in
water at least monthly.

(h) Calibrate the CEMS according to
paragraphs (h)(1) through (3) of this
section.

(1) To calibrate the CEMS, inject a
brew sample into a calibrated GC and
compare the simultaneous ethanol value
given by the CEMS to that given by the
GC. Use either the Porapak™ QQ, 80—100
mesh, 6’ x 75", stainless steel packed
column or the DB Wax, 0.53 mm x 30
m capillary column.

(2) If a CEMS ethanol value differs by
20 percent or more from the
corresponding GC ethanol value,
determine the brew ethanol values
throughout the rest of the batch
monitoring period by injecting brew
samples into the GC not less frequently
than every 30 minutes. From the time at
which the difference of 20 percent or
more is detected until the batch
monitoring period ends, the GC data
will serve as the CEMS data.

(3) Perform a calibration of the CEMS
at least four times per batch.

§63.2165 How do | demonstrate initial
compliance with the emission limitations if
| monitor fermenter exhaust?

(a) You must demonstrate initial
compliance with each emission
limitation that applies to you according
to Table 3 to this subpart.

(b) You must submit the Notification
of Compliance Status containing the
results of the initial compliance
demonstration according to the
requirements in §63.2180(e).

§63.2166 How do | demonstrate initial
compliance with the emission limitations if
I monitor brew ethanol?

(a) You must demonstrate initial
compliance with each emission
limitation that applies to you according
to Table 3 to this subpart.

(b) You must establish the brew-to-
exhaust correlation for each
fermentation stage according to
§63.2161(e).

(c) You must submit the Notification
of Compliance Status containing the
results of the initial compliance
demonstration according to the
requirements in § 63.2180(e).

Continuous Compliance Requirements

§63.2170 How do I monitor and collect
data to demonstrate continuous
compliance?

(a) You must monitor and collect data
according to this section.

(b) Except for monitor malfunctions,
associated repairs, and required quality
assurance or control activities
(including, as applicable, calibration
checks and required zero and span
adjustments), you must monitor
continuously during each batch
monitoring period.

(c) You may not use data recorded
during monitoring malfunctions,
associated repairs, and required quality
assurance or quality control activities in
data averages and calculations used to
report emission or operating levels, or to
fulfill a minimum data availability
requirement. You must use all the data
collected during all other periods in
assessing the operation of the control
system.

§63.2171 How do | demonstrate
continuous compliance with the emission
limitations?

(a) You must demonstrate continuous
compliance with each emission
limitation in Table 1 to this subpart that
applies to you according to methods
specified in Table 4 to this subpart.

(b) You must calculate the percentage
of within-concentration batches
(defined in §63.2192) for each 12-month
period according to paragraphs (b)(1)
through (4) of this section.

(1) Determine the percentage of
batches over a 12-month calculation
period that were in compliance with the
applicable maximum concentration. The
total number of batches in the
calculation period is the sum of the
numbers of batches of each fermentation
stage for which emission limits apply.
To calculate the 12-month percentage,
do not include batches in production
during periods of malfunction. In
counting the number of batches in the
12-month calculation period, include
those batches for which the batch
monitoring period ended on or after 12
a.m. on the first day of the period and
exclude those batches for which the
batch monitoring period did not end on
or before 11:59 p.m. on the last day of
the period.

(2) You must determine the 12-month
percentage at the end of each calendar
month.

(3) The first 12-month calculation
period begins on the compliance date
that is specified for your source in
§63.2133 and ends on the last day of the
month that includes the date 365 days
after your compliance date, unless the
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compliance date for your source is the
first day of the month, in which case the
first 12-month calculation period ends
on the last day of the month that is 11
calendar months after the compliance
date. (For example, if the compliance
date for your source is October 15, 2003,
the first 12-month calculation period
would begin on October 15, 2003, and
end on October 31, 2004. If the
compliance date for your source is
October 1, 2003, the first 12-month
calculation period would begin on
October 1, 2003, and end on September
30, 2004.)

(4) The second 12-month calculation
period and each subsequent 12-month
calculation period begin on the first day
of the month following the first full
month of the previous 12-month
averaging period and end on the last day
of the month 11 calendar months later.
(For example, if the compliance date for
your source is October 15, 2003, the
second calculation period would begin
on December 1, 2003 and end on
November 30, 2004.)

(c) You must report each instance
(that is, each 12-month calculation
period) in which you did not meet each
emission requirement in Table 4 to this
subpart that applies to you. (Failure of
a single batch to meet a concentration
limit does not in and of itself constitute
a failure to meet the emission
limitation.) Each instance in which you
failed to meet each applicable emission
limitation is reported as part of the
requirements in §63.2181.

(d) During periods of malfunction,
you must operate in accordance with
the malfunction plan.

Notification, Reports, and Records

§63.2180 What notifications must | submit
and when?

(a) You must submit all of the
notifications in §§ 63.7(b) and (c),
63.8(e), (f)(4) and (6), and 63.9(b)
through (h) that apply to you by the
dates specified.

(b) If you start up your affected source
before May 21, 2001, you are not subject
to the initial notification requirements
of § 63.9(b)(2).

(c) If you are required to conduct a
performance test as specified in Table 2
to this subpart, you must submit a
notification of intent to conduct a
performance test at least 60 calendar
days before the performance test is
scheduled to begin as required in
§63.7(b)(1).

(d) If you are required to conduct a
performance evaluation as specified in
§63.2163(b), you must submit a
notification of the date of the
performance evaluation at least 60 days

prior to the date the performance
evaluation is scheduled to begin as
required in §63.8(e)(2).

(e) If you are required to conduct a
performance test or other initial
compliance demonstration as specified
in Table 2 or 3 to this subpart, you must
submit a Notification of Compliance
Status according to § 63.9(h)(2)(ii) and
according to paragraphs (e)(1) through
(2) of this section.

(1) For each initial compliance
demonstration required in Table 3 to
this subpart that does not include a
performance test, you must submit the
Notification of Compliance Status no
later than July 31 or January 31,
whichever date follows the end of the
first 12 calendar months after the
compliance date that is specified for
your source in § 63.2133. If your initial
compliance demonstration does not
include a performance test, the first
compliance report, described in
§63.2181(b)(1), serves as the Notice of
Compliance Status.

(2) For each initial compliance
demonstration required in Table 2 or 3
to this subpart that includes a
performance test conducted according
to the requirements in Table 2, you must
submit the Notification of Compliance
Status, including the performance test
results, before the close of business on
the 60th calendar day following the
completion of the performance test
according to § 63.10(d)(2).

§63.2181 What reports must | submit and
when?

(a) You must submit each report in
Table 5 to this subpart that applies to

ou.

(b) Unless the Administrator has
approved a different schedule for
submission of reports under § 63.10(a),
you must submit each report by the date
in Table 5 to this subpart and according
to paragraphs (b)(1) through (5) of this
section.

(1) The first compliance report must
cover the period beginning on the
compliance date that is specified for
your affected source in §63.2133 and
ending on either June 30 or December
31 (use whichever date is the first date
following the end of the first 12
calendar months after the compliance
date that is specified for your source in
§63.2133). The first compliance report
must include the percentage of within-
concentration batches, as described in
§63.2171(b), for the first 12-month
calculation period described in
§63.2171(b)(3). It must also include a
percentage for each subsequent 12-
month calculation period, as described
in §63.2171(b)(4), ending on a calendar
month that falls within the first

compliance period. (For example, if the
compliance date for your source is
October 15, 2003, the first compliance
report would cover the period from
October 15, 2003 to December 31, 2004.
It would contain percentages for the 12-
month periods ending October 31, 2004;
November 30, 2004; and December 31,
2004.)

(2) The first compliance report must
be postmarked or delivered no later than
July 31 or January 31, whichever date
follows the end of the first 12 calendar
months after the compliance date that is
specified for your affected source in
§63.2133.

(3) Each subsequent compliance
report must cover the semiannual
reporting period from January 1 through
June 30 or the semiannual reporting
period from July 1 through December
31. Each subsequent compliance report
must include the percentage of within-
concentration batches for each 12-
month calculation period ending on a
calendar month that falls within the
reporting period. (For example, if the
compliance date for your source is
October 15, 2003, the second
compliance report would cover the
period from January 1, 2005 through
June 30, 2005. It would contain
percentages for the 12-month periods
ending January 31, 2005; February 28,
2005; March 31, 2005; April 30, 2005;
May 31, 2005; and June 30, 2005.)

(4) Each subsequent compliance
report must be postmarked or delivered
no later than July 31 or January 31,
whichever date is the first date
following the end of the semiannual
reporting period.

(5) For each affected source that is
subject to permitting regulations
pursuant to 40 CFR part 70 or part 71,
and if the permitting authority has
established dates for submitting
semiannual reports pursuant to 40 CFR
70.6(a)(3)(a)(iii)(A) or 40 CFR
71.6(a)(3)(a)(iii)(A), you may submit the
first and subsequent compliance reports
according to the dates the permitting
authority has established instead of
according to the dates in paragraphs
(b)(1) through (4) of this section.

(c) The compliance report must
contain the information listed in
paragraphs (c)(1) through (5) of this
section.

(1) Company name and address.

(2) Statement by a responsible official
with that official’s name, title, and
signature, certifying the accuracy of the
content of the report.

(3) Date of report and beginning and
ending dates of the reporting period.

(4) Percentage of batches that are
within-concentration batches for each
12-month period ending on a calendar
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month that falls within the reporting
period.

(5) If you had a malfunction during
the reporting period and you took
actions consistent with your
malfunction plan, the compliance report
must include the information in
§63.10(d)(5)(i) for each malfunction.

§63.2182 What records must | keep?

(a) You must keep the records listed
in paragraphs (a)(1) through (4) of this
section. These include:

(1) A copy of each notification and
report that you submitted to comply
with this subpart, including all
documentation supporting any
Notification of Compliance Status and
compliance report that you submitted,
according to the requirements in
§63.10(b)(2)(xiv).

(2) The records in § 63.6(e)(3)(iii)
through (v) related to malfunction;

(3) Records of performance tests and
performance evaluations as required in
§63.10(b)(2)(viii); and

(4) Records of results of brew-to-
exhaust correlation tests specified in
§63.2161.

(b) For each CEMS, you must keep the
records listed in paragraphs (b)(1)
through (9) of this section. These
include:

(1) Records described in
§63.10(b)(2)(vi);

(2) All required measurements needed
to demonstrate compliance with a
relevant standard (including, but not
limited to, 30-minute averages of CEMS
data, raw performance testing
measurements, and raw performance
evaluation measurements, that support
data that the source is required to
report);

(3) Records described in
§63.10(b)(2)(viii) through (xi). The
CEMS system must allow the amount of
excess zero (low-level) and high-level
calibration drift measured at the interval
checks to be quantified and recorded;

(4) All required CEMS measurements
(including monitoring data recorded
during unavoidable CEMS breakdowns
and out-of-control periods);

(5) Identification of each batch during
which the CEMS was inoperative,
except for zero (low-level) and high-
level checks;

(6) Identification of each batch during
which the CEMS was out of control, as
defined in §63.2163(k);

(7) Previous (i.e., superseded)
versions of the performance evaluation
plan as required in § 63.8(d)(3);

(8) Request for alternatives to relative
accuracy test for CEMS as required in
§63.8(f)(6)(i); and

(9) Records of each batch for which
the batch-average VOC concentration

exceeded the applicable maximum VOC
concentration in Table 1 to this subpart
and whether the batch was in
production during a period of
malfunction or during another period.

(c) You must keep the records
required in Table 4 to this subpart to
show continuous compliance with each
emission limitation that applies to you.

(d) You must also keep the records
listed in paragraphs (d)(1) through (3) of
this section for each batch in your
affected source.

(1) Unique batch identification
number.

(2) Fermentation stage for which you
are using the fermenter.

(3) Unique CEMS equipment
identification number.

§63.2183 In what form and how long must
| keep my records?

(a) Your records must be in a form
suitable and readily available for
expeditious review, according to
§63.10(b)(1).

(b) As specified in § 63.10(b)(1), you
must keep each record for 5 years
following the date of each occurrence,
measurement, maintenance, corrective
action, report, or record.

(c) You must keep each record on site
for at least 2 years after the date of each
occurrence, measurement, maintenance,
corrective action, report, or record,
according to § 63.10(b)(1). You can keep
the records offsite for the remaining 3
years.

Other Requirements and Information

§63.2190 What parts of the General
Provisions apply to me?

Table 6 to this subpart shows which
parts of the General Provisions in
§§63.1 through 63.13 apply to you.

§63.2191 Who implements and enforces
this subpart?

(a) This subpart can be implemented
and enforced by us, the U.S. EPA, or a
delegated authority such as your State,
local, or tribal agency. If the U.S. EPA
Administrator has delegated authority to
your State, local, or tribal agency, then
that agency has the authority to
implement and enforce this subpart.
You should contact your U.S. EPA
Regional Office to find out if this
subpart is delegated to your State, local,
or tribal agency.

(b) In delegating implementation and
enforcement authority of this subpart to
a State, local, or tribal agency under 40
CFR part 63, subpart E, the authorities
contained in paragraph (c) of this
section are retained by the
Administrator of the U.S. EPA and are
not transferred to the State, local, or
tribal agency.

(c) The authorities that will not be
delegated to State, local, or tribal
agencies are as listed in paragraphs
(c)(1) through (4) of this section.

(1) Approval of alternatives to the
non-opacity emission limitations in
§63.2140 under § 63.6(g).

(2) Approval of major alternatives to
test methods under § 63.7(e)(2)(ii) and
(f) and as defined in § 63.90.

(3) Approval of major alternatives to
monitoring under § 63.8(f) and as
defined in § 63.90.

(4) Approval of major alternatives to
recordkeeping and reporting under
§63.10(f) and as defined in §63.90.

§63.2192 What definitions apply to this
subpart?

Terms used in this subpart are
defined in the Clean Air Act, in 40 CFR
63.2, the General Provisions of this part,
and in this section as follows:

Batch means a single fermentation
cycle in a single fermentation vessel
(fermenter).

Batch monitoring period means the
period that begins at the later of either
the start of aeration or the addition of
yeast to the fermenter; the period ends
at the earlier of either the end of
aeration or the point at which the yeast
has begun being emptied from the
fermenter.

Brew means the mixture of yeast and
additives in the fermenter.

Brew ethanol means the ethanol in
fermenter liquid.

Brew ethanol monitor means the
monitoring system that you use to
measure brew ethanol to demonstrate
compliance with this subpart. The
monitoring system includes a resistance
element used as an ethanol sensor, with
the measured resistance proportional to
the concentration of ethanol in the
brew.

Brew-to-exhaust correlation means
the correlation between the
concentration of ethanol in the brew
and the concentration of VOC in the
fermenter exhaust. This correlation is
specific to each fed-batch fermentation
stage and is established while
manufacturing the product that
comprises the largest percentage (by
mass) of average annual production.

Emission limitation means any
emission limit or operating limit.

Fed-batch means the yeast is fed
carbohydrates and additives during
fermentation in the vessel. In contrast,
carbohydrates and additives are added
to “set-batch” fermenters only at the
start of the batch.

1-hour period means any 60-minute
period commencing on the minute at
which the batch monitoring period
begins.



27890 Federal Register/Vol.

66, No. 98/Monday, May 21, 2001/Rules and Regulations

Product means the yeast resulting
from the final stage in a production run.
Products are distinguished by yeast
species, strain, and variety.

Responsible official means
responsible official as defined in 40 CFR
70.2.

Specialty yeast includes but is not
limited to yeast produced for use in
wine, champagne, whiskey, and beer.

Within-concentration batch means a
batch for which the average VOC
concentration is not higher than the
maximum concentration that is allowed

as part of the applicable emission
limitation.

Tables

As stated in § 63.2140, you must
comply with the emission limitations in
the following table:

TABLE 1 TO SUBPART CCCC.—EMISSION LIMITATIONS

For each fed-batch fermenter producing yeast in the following fer-

mentation stage . . .

You must meet the following emission limitation . . .

Last stage (Trade); or Second-to-last stage (First Generation); or Third-

to-last stage (Stock).

cialty yeast.

a. For at least 98 percent of all batches (sum of batches from last, sec-
ond-to-last, and third-to-last stages) in each 12-month calculation pe-
riod described in §63.2171(b), the VOC concentration in the fer-
menter exhaust does not exceed the applicable maximum concentra-
tion (100 ppmv for last stage, 200 ppmv for second-to-last stage, or
300 ppmv for third-to-last stage), measured as propane, and aver-
aged over the duration of a batch.

b. The emission limitation does not apply during the production of spe-

As stated in §63.2161, if you demonstrate compliance by monitoring brew ethanol, you must comply with the

requirements for performance tests in the

following table:

TABLE 2 TO SUBPART CCCC.—REQUIREMENTS FOR PERFORMANCE TESTS

[Brew Ethanol Monitoring Only]

For each fed-batch fermenter for which compli-
ance is determined by monitoring brew ethanol
concentration and calculating VOC concentra-
tion in the fermenter exhaust according to the
procedures in §63.2161, you must . . .

Using . . .

According to the following requirements . . .

1. Measure VOC as propane

2. Select the sampling port's location and the
number of traverse points.

3. Measure volumetric flow rate. ...........cccceeee.

4. Perform gas analysis to determine the dry
molecular weight of the stack gas.

5. Determine moisture content of the stack gas

Method 25A*, or an alternative validated by
EPA Method in the 301* and approved by
the Administrator.

Method 1*

Method 2*
Method 3*

Method 4*

You must measure the VOC concentration in
the fermenter exhaust at any point prior to
dilution of the exhaust stream.

*EPA Test Methods found in appendix A of 40 CFR part 60.

As stated in §63.2165 (if you monitor fermenter exhaust) and §63.2166 (if you monitor brew ethanol), you must
comply with the requirements to demonstrate initial compliance with the applicable emission limitations in the following

table:

TABLE 3 TO SUBPART CCCC.—INITIAL COMPLIANCE WITH EMISSION LIMITATIONS

For. . .

For the following emission limitation . . .

You have demonstrated initial compliance if

1. Each fed-batch fermenter producing yeast in
a fermentation stage (last Trade), second-to-
last (First Generation), or third-to-last (Stock))
for which compliance is determined by moni-
toring VOC concentration in the fermenter ex-
haust.

2. Each fed-batch fermenter producing yeast in
a fermentation stage (last (Trade), second-to-
last (First Generation), or third-to-last (Stock))
for which compliance is determined by moni-
toring brew ethanol concentration and calcu-
lating VOC concentration in the fermenter ex-
haust according to the procedures in
§63.2161.

The VOC concentration in the fermenter ex-
haust, averaged over the duration of the
batch, does not exceed the applicable max-
imum concentration (100 ppmv for last
stage, 200 ppmv for second-to-last stage,
or 300 ppmv for third-to-last stage), meas-
ured as propane..

The VOC concentration in the fermenter ex-
haust, averaged over the duration of the
batch, does not exceed the applicable max-
imum concentration (100 ppmv for last
stage, 2000 ppmv for second-to-last stage,
or 300 ppmv for third-to-last stage), meas-
ured as propane.

a. You reduce the CEMS data batch averages
according to §63.2163(g).

b. The average VOC concentration in the fer-
menter exhaust for at least 98 percent of
the batches (sum of batches from last, sec-
ond-to-last, and third-to-last stages) during
the initial compliance period described in
§63.2160(a) does not exceed the applica-
ble maximum concentration.

a. The VOC fermenter exhaust concentration
over the period of the Method 25A* per-
formance test does not exceed the applica-
ble maximum concentration.

b. You have a record of the brew-to-exhaust
correlation during the Method 25A* perform-
ance test during which the VOC fermenter
exhaust concentration did not exceed the
applicable maximum concentration.

*EPA Test Method in appendix A of 40 CFR part 60.
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As stated in §63.2171, you must comply with the requirements to demonstrate continuous compliance with the
applicable emission limitations in the following table:

TABLE 4 TO SUBPART CCCC.—CONTINUOUS COMPLIANCE WITH EMISSION LIMITATIONS

For. . .

For the following emission limitation . . .

You must demonstrate continuous compliance
by. ..

1. Each fed-batch fermenter producing yeast in
a fermentation stage (last (Trade), second-to-
last (First Generation), or third-to-last (Stock))
for which compliance is determined by moni-
toring VOC concentration in the fermenter ex-
haust.

2. Each fed-batch fermenter producing yeast in
a fermentation stage (last (Trade), second-to-
last (First Generation), or third-to-last (Stock))
for which compliance is determined by moni-
toring brew ethanol concentration and calcu-
lating VOC concentration in the fermenter ex-
haust according to the procedures in
§63.2161.

For at least 98 percent of all batches (sum of
batches from last, second-to-last, and third-
to-last stages) in each 12-month calculation
period described in §63.2171(b), the VOC
concentration in the fermenter exhaust,
averaged over the duration of the batch,
does not exceed the applicable maximum
concentration (100 ppmv for last stage, 200
ppmv for second-to-last stage, or 300 ppmv
for third-to-last stage), measured as pro-
pane.

.For at least 98 percent of all batches (sum of
batches from last, second-to-last, and third-
to-last stages) in each 12-month calculation
period described in §63.2171(b), the VOC
concentration in the fermenter exhaust,
averaged over the duration of the batch,
does not exceed the applicable maximum
concentration (100 ppmvc for last stage,
200 ppmv for second-to-last stage, or 300
ppmv for third-to-last stage), measured as
propane.

a. Collecting the monitoring data according to
§63.2163(f).
b. Reducing
§63.2163(q).
c. For at least 98 percent of the batches (sum
of batches from last, second-to-last, and
third-to-last stages) for each 12-month pe-
riod ending within a semiannual reporting
period described in §63.2181(b)(3), the
batch average VOC concentration in the
fermenter exhaust does not exceed the ap-
plicable maximum concentration.
a. Collecting the monitoring data according to
§63.2164(b).
Reducing
§63.2164(c).
c. For at least 98 percent of the batches (sum
of batches from last, second-to-last, and
third-to-last stages) for each 12-month pe-
riod ending within a semiannual reporting
period described in §63.2181(b)(3), the
batch average VOC concentration in the
fermenter exhaust does not exceed the ap-
plicable maximum concentration.

the data according to

=

the data according to

As stated in §63.2181, you must submit a compliance report that contains the information in §63.2181(c) as well
as the information in the following table; you must also submit malfunction reports according to the requirements

in the following table:

TABLE 5 TO SUBPART CCCC.—REQUIREMENTS FOR REPORTS

You must submit a(n)

The report must contain . . .

You must submit the report . . .

1. Compliance report

2. Immediate malfunction report if you had a
malfunction during the reporting period that is
not consistent with your malfunction plan.

a. Your calculated percentage of within-con-
centration batches, as described in
§63.2171(b), for 12-month calculation peri-
ods ending on each calendar month that
falls within the reporting period.

b. If you had a malfunction during the report-
ing period and you took actions consistent
with your malfunction plan, the compliance
report must include the information in
§63.10(d)(5)(i).

a. Actions taken for the event ............ccoceeeeeee

b. The information in 8 63.10(d)(5)(ii)

Semiannually according to the requirements
in §63.2181(b).

Semiannually according to the requirements
in §63.2181(h).

By fax or telephone within 2 working days
after starting actions inconsistent with the
plan.

By letter within 7 working days after the end
of the event unless you have made alter-
native arrangements with the permitting au-
thority (8§ 63.10(d)(5)(ii)).

As stated in §63.2190, you must comply with the applicable General Provisions requirements according to the

following table:

TABLE 6 TO SUBPART CCCC.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART CCCC

Citation

Subject

Applicable to subpart CCCC?

Applicability

ments.

Definitions ...........
Units and Abbreviations ..
Prohibited Activities and Circumvention
Construction and Reconstruction
Compliance With Standards and Maintenance Require-

Yes.
Yes.
Yes.
Yes.
Yes

1. For 863.6(e) and (f), requirements for startup, shut-
down, and malfunctions apply only to malfunctions.

2. 863.6(h) does not apply.

3. Otherwise, all apply.
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TABLE 6 TO SUBPART CCCC.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART CCCC—Continued

Subject

Applicable to subpart CCCC?

1. 863.7(a)(1)—(2) and (e)(3) do not apply, instead
specified in this subpart.

2. Otherwise, all apply.

1. §63.8(a)(2) is modified by §63.2163.

2. §63.8(a)(4) does not apply.

3. For §63.8(c)(1), requirements for startup, shutdown,
and malfunctions apply only to malfunctions, and no
report pursuant to §63.10(d)(5)(i) is required.

4. For §63.8(d), requirements for startup, shutdown,
and malfunctions apply only to malfunctions.

5. §63.8(c)(4)(i), (c)(5), (e)(5)(ii), and (g)(5), do not

Citation
863.7 i Performance Testing Requirements
863.8 oo Monitoring Requirements
863.9 i Notification Requirements
863.10 .iovceiiiiieeiee e

Flares
Delegation ....
Addresses

Recordkeeping and Reporting Requirements ................. 1.

Incorporation by Reference ....
Availability of Information

No.

Yes.
Yes.
Yes.
Yes.

apply.

6. §63.8(c)(4)(ii), (c)(6)-(8), (e)(4), and (g)(1)-(4) do
not apply, instead specified in this subpart.

7. Otherwise, all apply.

§63.9(b)(2) does not apply because rule omits re-
quirements for initial notification for sources that start
up prior to May 21, 2001
2. 863.9(f) does not apply.

3. Otherwise, all apply.

For §63.10(b)(2)(i)—(v), (c)(9)-(15), and (d)(5), re-
quirements for startup, shutdown, and malfunctions
apply only to malfunctions.

2. §63.10(b)(2)(vii) and (c)(1)—(6) do not apply, instead
specified in this subpart.

3. §63.10(c)(7)—(8), (d)(3), (e)()(i}—(4), (e)(3)-(4) do
not apply.

4. Otherwise, all apply.

[FR Doc. 01-12041 Filed 5-18-01; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61
[CC Docket No. 96-262; FCC 01-146]

Access Charge Reform; Reform of
Access Charges Imposed by
Competitive Local Exchange Carriers

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, we limit the
application of our tariff rules to CLEC
access services in order to prevent use
of the regulatory process to impose
excessive access charges on IXCs and
their customers. Under the detariffing
regime we adopt, CLEC access rates that
are at or below the benchmark that we
set will be presumed to be just and
reasonable and CLECs may impose them
by tariff. Above the benchmark, CLEC
access services will be mandatorily
detariffed, so CLECs must negotiate
higher rates with the IXCs. We also
adopt a rural exemption to our

benchmark scheme, recognizing that a
higher level of access charges is justified
for certain CLECs serving truly rural
areas. To avoid too great a disruption for
competitive carriers, we implement the
benchmark in a way that will cause
CLEC rates to decrease over time until
they reach the rate charged by the
incumbent LEC. We also make clear that
an IXC’s refusal to serve the customers
of a CLEC that tariffs access rates within
our safe harbor, when the IXC serves
ILEC end users in the same area,
generally constitutes a violation of the
duty of all common carriers to provide
service upon reasonable request.

DATES: Effective June 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Jeffrey H. Dygert, Common Carrier
Bureau, (202) 418-1500.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Seventh
Report and Order in CC Docket No. 96—
262, released on April 27, 2001. The full
text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 Twelfth
Street, SW., Washington, D.C., 20554.

1. Introduction

1. By this order, we seek to ensure, by
the least intrusive means possible, that
CLEC access charges are just and
reasonable. Specifically, we limit the
application of our tariff rules to CLEC
access services in order to prevent use
of the regulatory process to impose
excessive access charges on IXCs and
their customers. Previously, certain
CLECs have used the tariff system to set
access rates that were subject neither to
negotiation nor to regulation designed to
ensure their reasonableness. These
CLECs have then relied on their tariff to
demand payment from IXCs for access
services that the long distance carriers
likely would have declined to purchase
at the tariffed rate.

2. Under the detariffing regime we
adopt, CLEC access rates that are at or
below the benchmark that we set will be
presumed to be just and reasonable and
CLECs may impose them by tariff.
Above the benchmark, CLEC access
services will be mandatorily detariffed,
so CLECs must negotiate higher rates
with the IXCs. During the pendency of
negotiations, or if the parties cannot
agree, the CLEC must charge the IXC the
appropriate benchmark rate. We also
adopt a rural exemption to our
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benchmark scheme, recognizing that a
higher level of access charges is justified
for certain CLEGCs serving truly rural
areas. To avoid too great a disruption for
competitive carriers, we implement the
benchmark in a way that will cause
CLEC rates to decrease over time until
they reach the rate charged by the
incumbent LEC.

3. We also make clear that an IXC’s
refusal to serve the customers of a CLEC
that tariffs access rates within our safe
harbor, when the IXC serves ILEC end
users in the same area, generally
constitutes a violation of the duty of all
common carriers to provide service
upon reasonable request.

4. We intend to allow CLECs a period
of flexibility during which they can
conform their business models to the
market paradigm that we adopt herein.
In addition, these rules should continue
to ensure the ubiquity of a fully
interconnected telecommunications
network that consumers have come to
expect. Finally, by ensuring that CLECs
do not shift an unjust portion of their
costs to interexchange carriers, our
actions should help continue the
downward trend in long-distance rates
for end users.

5. We view the mechanism we adopt
today as a means of moving the
marketplace for access services closer to
a competitive model. Because our tariff
benchmark is tied to the incumbent LEC
rate, we will re-examine these rates at
the close of the period specified in the
CALLS Order, 65 FR 38684, June 21,
2000. Through a separate further notice
of proposed rulemaking, published
elsewhere in this issue, we also evaluate
the access charge scheme as part of a
broader review of inter-carrier
compensation.

II. CLEC Switched Access Services

A. The Structure of the Access Service
Market

6. It appears that certain CLECs have
availed themselves of the tariff system
and have refused to enter meaningful
negotiations on access rates, choosing
instead simply to file a tariff and bind
IXCs receiving their access service to the
rates therein. Providers of terminating
access may be particularly insulated
from the effects of competition in the
market for access services. The party
that actually chooses the terminating
access provider does not also pay the
provider’s access charges and therefore
has no incentive to select a provider
with low rates. Indeed, end users may
have the incentive to choose a CLEC
with the highest access rates because
greater access revenues likely permit
CLEC:s to offer lower rates to their end

users. The record also indicates that
CLEC originating access service may
also be subject to little competitive
pressure, notwithstanding the fact that
the IXCs typically have a relationship
with the local exchange provider in
order to be included on the LEC’s list of
presubscribed IXCs.

7. CLECs’ ability to impose excessive
access charges seems attributable to two
separate factors. First, although the end
user chooses her access provider, she
does not pay that provider’s access
charges. Rather, the access charges are
paid by the caller’s IXC, which has little
practical means of affecting the caller’s
choice of access provider. Second, the
Commission has interpreted section
254(g) to require IXCs geographically to
average their rates and thereby to spread
the cost of both originating and
terminating access over all their end
users. Consequently, IXCs have little or
no ability to create incentives for their
customers to choose CLECs with low
access charges. Since the IXCs are
effectively unable either to pass through
access charges to their end users or to
create other incentives for end users to
choose LECs with low access rates, the
party causing the costs—the end user
that chooses the high-priced LEC—has
no incentive to minimize costs.

8. We are concerned that, in this
environment, permitting CLECs to tariff
any rate that they choose may allow
some CLEGs inappropriately to shift
onto the long distance market in general
a substantial portion of the CLECs’ start-
up and network build-out costs. Such
cost shifting may promote economically
inefficient entry into the local markets
and may distort the long distance
market.

9. We decline to conclude, in this
order, that CLEC access rates, across the
board, are unreasonable. Nevertheless,
there is ample evidence that the
combination of the market’s failure to
constrain CLEC access rates, our
geographic rate averaging rules for IXCs,
the absence of effective limits on CLEC
rates and the tariff system create an
arbitrage opportunity for CLECs to
charge unreasonable access rates.

B. Tariff Benchmark Mechanism

10. A substantial majority of
commenters strongly oppose the
mandatory detariffing of CLEC access
services. Apart from their opposition to
mandatory detariffing, however, the two
sides of the debate have been largely
unable to agree about how CLECs
should set rates for their switched
access services.

11. In their provision of access
services, competitive carriers actually
serve two distinct customer groups. The

first is the IXCs, which purchase access
service as an input for the long distance
service that they provide to their end-
user customers. An equally important
group of customers for access services is
the end users who benefit from the
ability, provided by access service, to
place and receive long distance calls.
The noteworthy aspect of this second
group of access consumers, or
beneficiaries, is that, unlike IXCs, they
have competitive alternatives in the
market in which they purchase CLEC
access service.

12. Under the regime we adopt in this
order, CLECs will be restricted only in
the manner that they recover their costs
from those access-service consumers
that have no competitive alternative. We
implement this restriction on the
CLECs’ exercise of their monopoly
power by establishing a benchmark
level at which CLEC access rates will be
conclusively presumed to be just and
reasonable and at (or below) which they
may therefore be tariffed. Above the
benchmark, CLECs will be mandatorily
detariffed. The benchmark approach has
several virtues that recommend it.

13. First, a benchmark provides a
bright line rule that permits a simple
determination of whether a CLEC’s
access rates are just and reasonable.
Such a bright line approach is
particularly desirable given the current
legal and practical difficulties involved
with comparing CLEC rates to any
objective standard of “‘reasonableness.”
Second, by permitting CLECs to file
access tariffs at or below a benchmark
rate, our interim approach continues to
allow the carriers on both sides of the
access transaction to enjoy the
convenience of a tariffed service. Third,
adopting a benchmark for tariffed rates
allows CLEGCs the flexibility to obtain
additional revenues from alternative
sources. They may obtain higher rates
through negotiation.

C. Level and Structure of the Tariff
Benchmark

14. In setting the level of our
benchmark, we seek, to the extent
possible, to mimic the actions of a
competitive marketplace, in which new
entrants typically price their product at
or below the level of the incumbent
provider. We conclude that the
benchmark rate, above which a CLEC
may not tariff, should eventually be
equivalent to the switched access rate of
the incumbent provider operating in the
CLEC’s service area. We do not,
however, immediately set the
benchmark rate at the competing ILEC
rate because such a flash cut likely
would be unduly detrimental to the
competitive carriers that have not
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previously been held to the regulatory
standards imposed on ILECs. Our
benchmark mechanism, with certain
exceptions, will permit CLECs initially
to tariff rates for their switched access
service of up to 2.5 cents per minute, or
the rate charged by the competing
incumbent LEC, whichever is higher.
For those carriers competing with ILECs
that have tariffed rates below the
benchmark (generally, the Bell operating
companies), the benchmark rate will
decline over the course of three years
until it reaches the competing ILEC’s
rate. For at least one additional year,
CLECs will be permitted to continue to
tariff this rate, even if we decide to
move other access traffic to a bill-and-
keep regime. We also adopt rules to
ensure that no CLEC avails itself of our
benchmark scheme to increase its access
rates, and we adopt a separate
benchmark for certain firms operating in
rural areas.

15. In determining the initial level for
the safe harbor rates which may be
imposed by tariff, we use current CLEC
rates as a starting point for analysis
because, as noted, we lack an
established framework for translating
CLEC costs into access rates. By
analyzing the IXC data on actual
amounts billed and actual minutes of
use, we can calculate composite access
rates and largely avoid the problems
that arise from the fact that CLEC rate
structures vary widely and that many
rely, in part, on flat-rated, or distance-
sensitive, charges. Taken together, the
IXC submissions show a range of 0.4
cents to 9.5 cents per minute for CLEC-
provided switched access service. From
the underlying, individual CLEC data,
we have determined the average,
weighted by minutes of use, for tariffed
access rates.

16. It is important that the benchmark,
though within this range, also move
CLEC access charges appreciably closer
to the competing ILEC rate.
Accordingly, setting the initial
benchmark toward the lower end of the
range appears to be justified. Based on
our review of the universe and
concentration of tariffed access rates
being charged to these three IXCs, we
conclude that—again, subject to certain
exceptions that we discuss—our safe
harbor for CLEC tariffed access rates
will begin at 2.5 cents. This rate is
within the current range of rates, but
represents an appreciable reduction in
the tariffed rate for many CLECs.

17. We draw additional support for
this initial benchmark level from a
consensus solution submitted by parties
on both sides of the present dispute. In
comments to the Safe Harbor Public
Notice, 65 FR 77545, December 12,

2000, the Association for Local
Telecommunications Services (ALTS)
filed a proposed resolution, negotiated
with WorldCom, suggesting, in relevant
part, that a benchmark of 2.5 cents per
minute for CLEC tariffed access rates
would be a reasonable one in at least
some markets. It appears that this rate
is acceptable to a substantial number of
CLECGs, although it represents a
significant reduction in access rates.

18. On the effective date of the rules
we promulgate today, CLECs will be
permitted (subject to a rural exemption
discussed) to tariff their access rates, for
those areas where they have previously
offered service, at either the benchmark
of 2.5 cents per minute, or the rate of the
corresponding incumbent carrier in the
study area of the relevant end-user
customer, whichever is higher. One year
after the effective date of these rules, the
benchmark rate will drop from 2.5 to 1.8
cents per minute, or the ILEC rate,
whichever is higher. On the second
anniversary of the rules’ effective date,
the rate will drop to 1.2 cents per
minute, or the ILEC rate, whichever is
higher. Finally, three years after the
rules become effective, the benchmark
figure will drop to the switched access
rate of the competing ILEC. It will
remain at that level through the rule’s
fourth year. We conclude that such a
transition period is appropriate because,
as discussed, we are concerned about
the effects of a flash-cut to the ILEC rate.

19. By moving CLEC tariffs to the
“rate of the competing ILEC”” we do not
intend to restrict CLECs to tariffing
solely the per-minute rate that a
particular ILEC charges for its switched,
interstate access service. We intend to
permit CLEGCs to receive revenues
equivalent to those the ILECs receive
from IXCs, whether they are expressed
as per-minute or flat-rate charges. For
example, CLECs shall be permitted to
set their tariffed rates so that they
receive revenues equivalent to those
that the ILECs receive through the
presubscribed interexchange carrier
charge (PICC), to the extent that it
survives in the wake of our CALLS
Order. This does not entitle CLECs to
build into their tariffed per-minute
access rates a component representing
the subscriber line charge (SLC) that
ILECs impose on their end users, or any
other charges that ILECs recover from
parties other than the IXCs to which
they provide access service.

20. A number of CLEC commenters
urge the Commission not to set the
benchmark at ““the ILEC rate” because
they claim that CLECs structure their
service offerings differently than ILECs.
We seek to preserve the flexibility
which CLECs currently enjoy in setting

their access rates. Thus, in contrast to
our regulation of incumbent LECs, our
benchmark rate for CLEC switched
access does not require any particular
rate elements or rate structure; for
example, it does not dictate whether a
CLEC must use flat-rate charges or per-
minute charges, so long as the
composite rate does not exceed the
benchmark. Rather it is based on a per-
minute cap for all interstate switched
access service charges. In this regard,
there are certain basic services that
make up interstate switched access
service offered by most carriers.
Switched access service typically entails
a connection between the caller and the
local switch, a connection between the
LEC switch and the serving wire center
(often referred to as ‘‘interoffice
transport”), and an entrance facility
which connects the serving wire center
and the long distance company’s point
of presence. Using traditional ILEC
nomenclature, it appears that most
CLECGs seek compensation for the same
basic elements, however precisely
named common line charges; local
switching; and transport. The only
requirement is that the aggregate charge
for these services, however described in
their tariffs, cannot exceed our
benchmark. In addition, by permitting
CLECG:s to decide whether to tariff within
the safe harbor or to negotiate terms for
their services, we allow CLECs
additional flexibility in setting their
rates and the amount that they receive
for their access services.

21. We will apply the benchmark for
both originating and terminating access
charges. That is, it will apply to tariffs
for both categories of service, including
to toll-free, 8YY traffic, and will decline
toward the rate of the competing ILEC
for each category of service. We note,
however, that shortly before the
issuance of this order, AT&T raised
questions regarding the application of
our benchmark to originating 8YY traffic
generated by CLEC customers. Because
these issues arose so late in the
proceeding, and because of the sparse
record on them, we decline to do as
AT&T suggests and immediately detariff
this category of CLEC services above the
rate of the competing ILEC. Instead, in
this order, we solicit comment on the
issues AT&T has raised so that we may
decide them on an adequately
developed record.

22. Our benchmark mechanism may
create the possibility for carriers with
lower rates to raise their rates to the
benchmark. We seek to avoid this result,
which could have the consequence of
increasing the amount that IXGs pay for
some CLECs’ access service. This, in
turn, would again allow these CLECs to
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shift a portion of their costs onto the
long distance market generally.
Accordingly, we further restrict the
tariff benchmark that may be charged to
a particular IXC by tariff to the lower of:
(1) The 2.5 figure, declining as
discussed, or (2) the lowest rate that a
CLEC has tariffed for access, during the
6 months immediately preceding the
effective date of these rules. Any rate
above this level (unless it is still below
the competing ILEC’s rate) will be
conclusively deemed to be unreasonable
in any proceeding challenging the rate.
Additionally, we expect that our
benchmark rule will have no effect on
negotiated contracts, under which
CLECGCs have chosen to charge even more
favorable access rates to particular IXCs.
Rather, these contracts will remain in
place and the participating IXCs will
continue to be entitled to any lower
access rates for which they provide.

23. We also find that it is prudent to
permit CLECs to tariff the benchmark
rate for their access services only in the
markets where they have operations that
are actually serving end-user customers
on the effective date of these rules. We
intend the declining benchmark scheme
to wean competitive carriers off of their
dependence on tariffed, supra-ILEC
access rates without the disruption of a
flash-cut to the prevailing market rate.
We therefore think it important to
ensure that this transitional mechanism
serves that purpose, rather than
presenting CLECs with the opportunity
to enter additional markets in a
potentially inefficient manner through
reliance on tariffed access rates above
those of the competing ILEC.
Accordingly, we restrict the availability
of the transitional benchmark rate to
those metropolitan statistical areas
(MSAs) in which CLEGCs are actually
serving end users on the effective date
of these rules. In MSAs where they
begin serving end users after the
effective date of these rules, we permit
CLEGs to tariff rates only equivalent to
those of the competing ILEC; they will
have to achieve rates above this level by
negotiation.

D. Safe Harbor Rates for Rural CLECs

24. Limiting CLEGs to the higher of
the benchmark rate or the access rate of
its ILEC competitor could prove rather
harsh for some of the small number of
CLECs that operate in rural areas. The
difficulty would likely arise for those
CLECs that operate in a rural area served
by a price-cap incumbent with state-
wide operations. Our rules require such
ILEGCs to geographically average their
access rates. During the course of this
proceeding, we became concerned that
tying the access rates of rural CLECs to

those of such non-rural ILECs could
unfairly disadvantage CLECs that lacked
urban operations with which they could
similarly subsidize their service to rural
areas.

1. Whether To Create a Rural Exemption

25. We conclude that the record
supports the creation of a rural
exemption to permit rural CLECs
competing with non-rural ILECs to
charge access rates above those charged
by the competing ILEC. First, we note
that such a device is consistent with the
Commission’s obligations, under section
254(d)(3) of the Act and section 706 of
the 1996 Act, to encourage the
deployment to rural areas of the
infrastructure necessary to support
advanced telecommunications services
and of the services themselves. The
record indicates that CLECs often are
more likely to deploy in rural areas the
new facilities capable of supporting
advanced calling features and advanced
telecommunications services than are
non-rural ILECs, which are more likely
first to deploy such facilities in their
more concentrated, urban markets.
Given the role that CLECs appear likely
to play in bringing the benefits of new
technologies to rural areas, we are
reluctant to limit unnecessarily their
spread by restricting them to the access
rates of non-rural ILECs.

26. We are persuaded by the CLEC
comments indicating that they
experience much higher costs,
particularly loop costs, when serving a
rural area with a diffuse customer base
than they do when serving a more
concentrated urban or suburban area.
The CLECs argue that, lacking the
lower-cost urban operations that non-
rural ILECs can use to subsidize their
rural operations, the CLECs should be
permitted to charge more for access
service, as do the small rural
incumbents that charge the National
Exchange Carrier Association (NECA)
schedule rates. We note in this regard
that a rural exemption will also create
parity between the rural CLECs
competing with NECA carriers and
those competing with non-rural ILECs.

27. In adopting the rural exemption,
we reject the characterization of the
exemption as an implicit subsidy of
rural CLEC operations. It is true that an
exemption scheme will permit rural
CLECs to charge IXCs more for access to
their end-user customers than was
charged by the non-rural ILECs from
whom the CLECs captured their
customers. The exemption we adopt
today merely deprives IXCs of the
implicit subsidy for access to certain
rural customers that has arisen from the
fact that non-rural ILECs average their

access rates across their state-wide
study areas.

28. Our level of comfort in creating a
rural exemption is markedly increased
by the fact that the record indicates it
likely will apply to a small number of
carriers serving a tiny portion of the
nation’s access lines. The Rural
Independent Competitive Alliance
(RICA) asserts that, fewer than 100,000
access lines are served by carriers falling
in the definition that it proffers for a
rural CLEC.

29. We reject AT&T’s argument that
CLECs must rely solely on the CALLS
Order’s interstate access support when
entering the territories of non-rural
ILEGs. This interstate access support
mechanism is portable, but that does not
necessarily indicate that it fully reflects
the costs (above those recovered through
ILEC access rates) that a rural CLEC
would encounter in serving customers
in the high-cost areas for which the
subsidy is available.

30. We are also skeptical of AT&T’s
assertions about the incentives that
would flow from a rural exemption.
First, AT&T argues that the exemption
would “create perverse incentives for
uneconomic competitive entry by
CLEGs in any “rural” areas in which it
might be applicable.” It appears from
the record that both AT&T and Sprint
have routinely been paying for CLEC
access billed at the rate charged by the
competing incumbent. If AT&T were
accurate in its projection about higher
access rates spurring a rash of
uneconomic market entry in rural areas,
such uneconomic entry should already
have occurred in the territories of the
rural incumbent carriers that charge the
higher NECA rates. However, the record
fails to indicate such a trend.

31. We thus conclude that the record
supports the creation of a rural
exemption to the benchmark scheme
that we adopt for CLEC access charges.
Under this exemption, a CLEC that is
operating in a rural area, as defined, and
that is competing against a non-rural
ILEC may tariff access rates equivalent
to those of NECA carriers.

2. Carriers Eligible for Rural Exemption

32. Administrative simplicity is an
important consideration in our choice of
a way to define rural CLECs. Thus, we
conclude that the availability of the
exemption (and the higher access rates
that come with it) should be determined
based on the CLEC’s entire service area,
not on a subscriber-by-subscriber basis.
Similarly, we are concerned that the
definition rely on objectively available
information that will not require
extensive calculation or analysis by
either carriers or this Commission.
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33. We conclude that the rural
exemption to our benchmark limitation
on access charges will be available for
a CLEC competing with a non-rural
ILEC, where no portion of the CLEC’s
service area falls within any
incorporated place of 50,000 inhabitants
or more, based on the most recently
available population statistics of the
Census Bureau or an urbanized area, as
defined by the Census Bureau. Thus, if
any portion of a CLEC’s access traffic
originates from or terminates to end
users located within either of these two
types of areas, the carrier will be
ineligible for the rural exemption to our
benchmark rule. Relying on information
that is readily and publicly available,
this definition excludes from the
exemption those CLECs operating
within reasonably dense areas that are
not typically considered to be rural. It
does not, however, exclude from
eligibility entire counties that border
high population areas, as would a
definition based on MSAs.

34. Sprint has raised the issue of how
best to ensure that the rural exemption
does not create the potential for abuse
and that it is restricted to CLECs that are
serving rural end users. Thus, Sprint is
concerned about the potential for
competitive carriers, with some
qualifying end users, creating two
separate operating entities so that the
one serving rural end users could tariff
the higher access rate permitted under
the exemption. While we want to
forestall that strategy for exploiting our
rule, we also realize that certain
incumbents with urban (or non-rural)
operations may choose to enter adjacent
rural markets as a competitive carrier.
To the extent that such carriers provide
the benefit of competition in rural
markets, their non-qualifying incumbent
operations should not operate entirely
to deny them the benefit of the rural
exemption. Accordingly, we decline
Sprint’s invitation to examine all of the
subsidiary operations of a holding
company in order to determine the
applicability of the rural exemption. We
expect that we will be able to address,
on a case-by-case basis, the improper
exploitation of our rule—such as a
competitive carrier’s splitting itself into
two subsidiaries to qualify, in part, for
the exemption rates where it would not
otherwise do so.

35. Our definition for rural CLECs
closely resembles the first major
division of the Act’s definition for rural
telephone companies. It departs from
the remaining three major divisions of
the definition either because they would
be administratively burdensome, or
because they would be overly inclusive
or irrational when applied solely to

CLECs. Our definition adopts 50,000,
rather than 10,000, as the population
cut-off for incorporated places because
we are concerned that, without the
statute’s remaining three portions of the
definition as a way for a company to
attain rural status, the 10,000-person
threshold would be unduly restrictive
and deny the exemption to companies
operating in areas that would generally
be viewed as rural.

36. This exemption will permit a
CLEC to tariff access rates above the
competing ILEC’s only when the
competing ILEC has broad-based
operations that include concentrated,
urban areas that allow it to subsidize its
rural operations and therefore charge an
artificially low rate for access to its rural
customers. We conclude that the most
effective and objective means of
accomplishing this is to allow the rural
exemption only to those CLECs that are
competing with price-cap ILECs that do
not qualify as “rural telephone
companies” under the Act’s definition.
Those CLECs competing with carriers
that qualify as rural under the Act’s
definition are excluded from the rural
exemption and are therefore limited,
under the rule we announced, to
tariffing access rates equal only to those
of the competing ILEC.

3. Rate for Exemption Carriers

37. The final question with respect to
the rural exemption is what the access
service benchmark is for those carriers
that qualify. We adopt the NECA tariff
for switched access service as the
standard that is the most appropriately
reflective of the considerations that
should go into pricing the access service
of rural CLECs. Accordingly, qualifying
rural CLECs may tariff rates at the level
of those in the NECA access tariff,
assuming the highest rate band for local
switching and the transport
interconnection charge, minus the
tariff’s carrier common line (CCL)
charge if the competing ILEC is subject
to our CALLS Order. Above this
benchmark, rural CLECs will be
mandatorily detariffed in their provision
of access services.

38. We adopt the NECA access rate
because it is tariffed on a regular basis
and is routinely updated to reflect
factors relevant to pricing rural carriers’
access service. We choose the highest
rate bands for the two variable rate
elements because the opportunity to
tariff those rates will most effectively
spur the development of local-service
competition in the nation’s rural
markets and because the burden created
by choosing the highest rate will be
relatively minor, owing to the small
number of carriers involved. We deny

rural CLECs the NECA tariff’s CCL
charge when they compete with a
CALLS ILEC because the price-cap
LECs’ CCL charge has been largely
eliminated through implementation of
higher subscriber line charge (SLC) caps
and the multi-line business PICC. CLECs
competing with CALLS ILECs are free to
build into their end-user rates a
component approximately equivalent to
(or slightly below) the ILEC’s SLC, as
well as assessing IXCs a multi-line
business PICC. These potential revenue
sources obviate the need for a CCL
charge, which NECA carriers use to
recover loop costs that cannot be
recovered because of their lower SLC
caps and the absence of PICCs.

E. Forbearance Analysis for Rates Above
the Benchmark

39. Section 10 of the Act requires,
inter alia, that the Commission forbear
from applying any regulation or
provision of the Act to
telecommunications carriers or
telecommunications services, or classes
thereof, if the Commission determines
that certain statutory conditions are
satisfied. Because section 10 permits us
to exercise our forbearance authority
with respect to classes of services, we
conduct a forbearance analysis only for
those CLEC interstate access services for
which the aggregate charges exceed our
benchmark. For this class of services,
we conclude that the section 10
forbearance criteria are satisfied;
accordingly, we must take action
pursuant to the terms of this statute.

40. Under the first criterion for
forbearance, we examine whether our
tariff filing requirements for CLEC
interstate access services priced above
the benchmark are necessary to ensure
that rates for these services are just and
reasonable and not unreasonably
discriminatory. We conclude they are
not. As noted, CLECs are positioned to
wield market power with respect to
access service. Requiring CLECs to
negotiate with their IXC customers in
order to obtain access rates above the
benchmark will limit the CLECs’ ability
to exercise this market power and
unilaterally impose rates above the level
that we have found to be presumptively
reasonable.

41. We are not persuaded by CLEC
commenters that contend they will be
unable to negotiate agreements with
IXCs because IXCs wield significant
market power in the purchase of access
services. We find these claims of IXC
monopsony power unsupported in the
record. We note that three major IXCs
are purchasers in the market for access
services, and numerous smaller players
also purchase LEC access services.



Federal Register/Vol.

66, No. 98/Monday, May 21, 2001/Rules and Regulations

27897

Moreover, we note that our tariff rules
were historically intended to protect
purchasers of services from monopoly
providers, not to protect sellers from
monopsony purchasing power. We
conclude that other remedies, like those
under the antitrust laws, are available to
protect CLECs from the exploitation of
any monopsony power that IXCs may
possess.

42. Under the second forbearance
criterion, we must determine whether
tariffing of CLEC access charges above
the benchmark is necessary to protect
consumers. Requiring negotiation of
access rates above the benchmark will
provide greater assurance that the rates
are just and reasonable and will likely
prevent CLECs from using long distance
ratepayers to subsidize their operational
and build-out expenses. It is possible
that the reduction of CLEC access
revenue caused by the benchmark
scheme will increase the rates CLECs
charge their end users. However, all
CLEC end users have competitive
alternative service providers, in the
form of regulated incumbents. We are
therefore not concerned that any
increase in CLEC end-user rates will
unduly harm consumers. To the extent
that this provision requires us to
examine the effect on the IXC
consumers of CLEC access services,
mandatory detariffing likely will protect
that group by removing the CLEC’s
ability unilaterally to impose excessive
rates through the tariff process.

43. The third forbearance criterion
requires that we determine whether
mandatory detariffing of CLEC access
services priced above the benchmark is
consistent with the public interest and,
in particular, whether it will promote
competitive market conditions. We
conclude, as discussed, that adopting
mandatory detariffing for access rates in
excess of the safe harbor limit will
subject to negotiation between two
willing parties any access services
offered at a rate above the benchmark.
The negotiation-driven approach that
we adopt will provide a better
mechanism for IXCs to control costs,
since they will not be subject to tariffs
with unilaterally established rates at
excessive levels. In addition, our
benchmark system, with its
presumption that qualifying rates are
reasonable, will provide greater
certainty for CLECs that they will
receive full compensation for the access
services that they provide. By limiting a
CLEC'’s ability to shift its start-up costs
onto the long-distance market, our
benchmark approach will restrict
market entry to the efficient providers.
Accordingly, mandatory detariffing of
CLEC access services above the

benchmark fulfills all three of the
criteria for forbearance.

III. Interconnection Obligations

44. Although we have created a safe
harbor for CLEC access rates, within
which they will be presumed to be just
and reasonable, the question remains of
whether and under what circumstances
an IXC can decline to provide service to
the end users of a CLEC.

A. Interconnection and Sections 201
and 251

45. Sections 201(a) and 251(a)(1) do
not expressly require IXCs to accept
traffic from, and terminate traffic to, all
CLECs, regardless of their access rates.
The Commission has previously found
that a section 251(a)(1) duty to
interconnect, directly or indirectly, is
central to the Communications Act and
achieves important policy objectives.
However, the Commission construed the
statute to require only the physical
linking of networks, not to impose
obligations relating to the transport and
termination of traffic. Section 201
empowers the Commission, after a
hearing and a determination of the
public interest, to order the physical
connection of networks and to establish
routes and charges for certain
communications. This also falls short of
creating the blanket duty that the CLECs
seek to impose on the IXCs to accept all
access service, regardless of the rate at
which it is offered. Certainly, we have
made no finding that the public interest
dictates such broad acceptance of access
service, whatever its price.
Nevertheless, we conclude that section
201(a) places certain limitations on an
IXC’s ability to refuse CLEC access
service.

46. We agree that universal
connectivity is an important policy goal
that our rules should continue to
promote. The public has come to value
and expect the ubiquity of the nation’s
telecommunications network.
Accordingly, any solution to the current
problem that allows IXCs unilaterally
and without restriction to refuse to
terminate calls or indiscriminately to
pick and choose which traffic they will
deliver would result in substantial
confusion for consumers, would
fundamentally disrupt the workings of
the public switched telephone network,
and would harm universal service.

47. We therefore conclude that an IXC
that refuses to provide service to an end
user of a CLEC charging rates within the
safe harbor, while serving the customers
of other LECs within the same
geographic area, would violate section
201(a). That section imposes on
common carriers the obligation to

furnish communication service “upon
reasonable request therefor.” As set out
above, we will conclusively presume
that a CLEC’s access rates are reasonable
if they fall at or below the benchmark
that we establish herein. When an IXC’s
end-user customer attempts to place a
call either from or to a local access line,
that customer makes a request for
communication service—from the
originating LEC, the IXC and the
terminating LEC. When that customer
attempts to call from and/or to an access
line served by a CLEC with
presumptively reasonable rates, that
request for communications service is a
reasonable one that the IXC may not
refuse without running afoul of section
201(a). This obligation may be enforced
through a section 208 complaint before
the Commission.

B. Section 214 and Discontinuance of
Service

48. Section 214 of the
Communications Act and 63.71 of the
Commission’s rules govern an IXC’s
withdrawal of service. Section 214 of
the Communications Act provides, in
relevant part, that “[n]o carrier shall
discontinue, reduce, or impair service to
a community, or part of a community,
unless and until there shall first have
been obtained from the Commission a
certificate that neither the present nor
future public convenience and necessity
will be adversely affected thereby.” In
light of the solution we adopt herein, we
need not address the application of
either section 214 or our rule 63.17.

49. We conclude that it would be a
violation of section 201(a) for an IXC to
refuse CLEC access service, either
terminating or originating, where the
CLEC has tariffed access rates within
our safe harbor and, in the case of
originating access, where the IXC is
already providing service to other
members in the same geographical area.
Since section 201(a) already prohibits
such a withdrawal of service, we need
not address the question of whether
section 214 applies to an IXC that finds
itself in that position.

50. The remaining possible scenario
to which section 214 might apply is that
in which a CLEC wishes to charge
access rates above our benchmark and
an IXC will not agree to pay them.
Under the rules we adopt today, a CLEC
must charge the benchmark rate during
the pendency of negotiations or if the
parties cannot agree to a rate in excess
of the benchmark. In either case, since
the benchmark rate is conclusively
presumed reasonable, an IXC cannot
refuse to provide service to an end user
served by the CLEC without violating
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section 201. Here again, we need not
address the applicability of section 214.

IV. Procedural Matters
A. Paperwork Reduction Act

51. The action contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1995 (PRA)
and found to impose new or modified
reporting and/or recordkeeping
requirements or burdens on the public.
Implementation of these new or
modified reporting and/or
recordkeeping requirements will be
subject to approval by the Office of
Management and Budget (OMB) as
prescribed by the PRA, and will go into
effect upon announcement in the
Federal Register of OMB approval.

B. Final Regulatory Flexibility Analysis

52. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Pricing
Flexibility Order and Further Notice, 64
FR 51280, September 22, 1999. The
Commission sought written comments
on the proposals in the Pricing
Flexibility Order and Further Notice,
including the IRFA. The Commission’s
Final Regulatory Flexibility Analysis
(FRFA) in this order conforms to the
RFA, as amended.

1. Need for, and Objectives of, the
Proposed Action

53. With this order, we address a
number of interrelated issues
concerning charges for interstate
switched access services provided by
competitive local exchange carriers
(CLEGs) and the obligations of
interexchange carriers (IXCs) to
exchange access traffic with CLECs. In
so doing, we seek to ensure, by the least
intrusive means possible, that CLEC
access charges are just and reasonable.
We also seek to reduce regulatory
arbitrage opportunities that previously
have existed with respect to tariffed
CLEC access services. This order is
designed to spur more efficient local
competition and to avoid disrupting the
development of competition in the local
telecommunications market.

54. We accomplish these goals by
revising our tariff rules more closely to
align tariffed CLEC access rates with
those of the incumbent LECs. Under the
detariffing regime we adopt, CLEC
access rates that are at or below the
benchmark that we set will be presumed
to be just and reasonable and CLECs
may impose them by tariff. Above the
benchmark, CLEC access services will
be mandatorily detariffed, so CLECs
must negotiate higher rates with the

IXCs. However, to avoid too great a
disruption for competitive carriers
(many of which may fall within the
SBA’s definition of a small entity), we
implement this approach in a way that
will cause CLEC tariffs to ramp down
over time until they reach the level
tariffed by the incumbent LEC. This
mechanism will mimic the operation of
the marketplace, as competitive LECs
ultimately will have tariffed rates at or
below the prevailing market price. At
the same time, this approach maintains
the ability of CLECs to negotiate access
service arrangements with IXCs at any
mutually agreed upon rate. In this order,
we also make clear that an IXC’s refusal
to serve the customers of a CLEC that
tariffs access rates within our safe
harbor constitutes a violation of the
duty of all common carriers to provide
service upon reasonable request.

2. Summary of Significant Issues Raised
by Public Comment in Response to the
IRFA

55. In the Pricing Flexibility Order
and Further Notice, we sought comment
on various, alternative proposals to
prevent CLECs from charging
unreasonable rates for their switched
access services. In the IRFA, we
tentatively concluded that the proposed
rule changes would have no effect on
the administrative burdens of
competitive LECs because they would
have no additional filing requirement.
In response to the Further Notice, we
received comments from more than 40
parties and held a series of ex parte
meetings addressing these issues.
Among those parties, only ALLTEL and
the Rural Independent Competitive
Alliance (RICA) commented specifically
on the IRFA.

56. We disagree with ALLTEL’s
contention that the Commission’s IRFA
was incomplete. ALLTEL argues that the
Commission, in the IRFA, did not
adequately address proposals in the
Further Notice that might affect
originating access and “open-end”’
access services; the potential burden on
CLECs to modify their tariffs or to
eliminate those tariffs and negotiate
individual contracts; and potential
burdens on other carriers, such as ILECs
(which, ALLTEL asserts, might have to
modify their tariffs and perform cost
studies). To the contrary, for several
different reasons, we conclude that the
IRFA gave adequate notice of our
proposals to address CLEC access
service. First, we chose to discuss, in
the IRFA, the primary proposals set out
in the Notice, though we sought
comment in the Notice on a number of
variations to those primary proposals.
Thus, while the IRFA only expressly

mentions proposals to address
terminating access, it includes cross-
references to the text of the Further
Notice, which discusses all variations of
the Commission’s proposals. Moreover,
we observe that the Further Notice and
the IRFA were sufficient to generate a
very sizable record, including comments
from many competitive LECs that likely
would be considered small businesses
under the closest applicable SBA
definition. The IRFA provided sufficient
information so that the public could
react to the Commission’s proposals in
an informed manner.

57. Second, with respect to the
administrative burdens associated with
our proposals in the Further Notice, we
have reconsidered our tentative
conclusion to adopt mandatory
detariffing. We note that many
commenters, large and small, oppose
the Commission’s proposal to adopt
mandatory detariffing for all CLEC
access services. These commenters, like
ALLTEL, argue that while mandatory
detariffing would reduce burdens
associated with filing tariffs, it would
increase administrative burdens overall
by imposing greater transaction costs on
CLECs and IXCs. Having received these
almost unanimous comments, we
conclude that we should not adopt our
proposal to implement mandatory
detariffing, at this time. Rather, we only
adopt mandatory detariffing to the
extent that a CLEC chooses to charge a
rate that exceeds our defined
benchmark. Under this approach, CLECs
and IXCs—both large and small— will
be able to continue to enjoy the benefits
of a tariffed service.

58. Similarly, we take into account
RICA’s assertion that mandatory
detariffing, as proposed, might cause
particular hardship for CLECs operating
in rural areas. Again, we have factored
these comments into our decision to
adopt a benchmark system, pursuant to
which CLECs will continue to be
permitted to file tariffs for their
switched access services. Thus, we
believe that our approach adequately
addresses the concerns of these CLEC
commenters. Moreover, we restate that
our decision to detariff rates above the
benchmark was motivated by our
conclusion that rates above that level
would be excessive (absent an
agreement between the parties) and
would place an inappropriate burden on
IXCs and long distance customers. In
this regard, we note that even the small
CLECs covered by our RFA analysis are
clearly prohibited by the Act and our
rules from charging unjust or
unreasonable rates. This order is
designed to prevent such unjust or
unreasonable rates.
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59. Finally, we reject ALLTEL’s
assertion that the proposals in the
Notice would place additional
regulatory burden on ILECs. The
proposals applied solely to CLECs and
IXCs and we find ALLTEL’s arguments
to be unsupported in the record.

60. Although not responding
specifically to the IRFA, many parties
commented generally on the potential
regulatory burdens associated with the
Commission’s various proposals. In
brief, IXC commenters typically sought
a mechanism to constrain CLEC access
charges. In contrast, CLEC commenters
typically sought to preserve their
freedom to set access rates as they
choose. We note that there are small
entities on both sides of this debate. We
encourage readers of this FRFA also to
consult the complete text of this order,
which describes in detail our analysis of
the issues.

3. Description and Estimate of the
Number of Small Entities To Which the
Rules Apply

61. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. To
estimate the number of small entities
that may be affected by the proposed
rules, we first consider the statutory
definition of “small entity” under the
RFA. The RFA generally defines “small
entity”’ as having the same meaning as
the term “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are appropriate to
its activities. Under the Small Business
Act, a “small business concern” is one
that is independently owned and
operated; is not dominant in its field of
operation; and meets any additional
criteria established by the SBA. The
SBA has defined a small business for
Standard Industrial Classification (SIC)
categories 4812 (Radiotelephone
Communications) and 4813 (Telephone
Communications, Except
Radiotelephone) to be small entities
when they have no more than 1,500
employees.

62. The rules adopted in this order
apply to CLECs and IXCs. Neither the
Commission nor the SBA has developed
a definition of small CLECs or small
IXCs. The closest applicable definition
for these carrier-types under SBA rules
is for telephone communications
companies other than radiotelephone
(wireless) companies. The most reliable

source of information regarding the
number of these carriers nationwide of
which we are aware appears to be the
data that telecommunications carriers
file annually in connection with the
Commission’s universal services
requirements. According to our most
recent data, 349 companies reported
that they were engaged in the provision
of either competitive access services or
competitive local exchange services
(referred to collectively as CLECs) and
204 companies reported that they were
engaged in the provision of
interexchange services. Among these
companies, we estimate that
approximately 297 of the CLECs have
1500 or fewer employees and that
approximately 163 of the IXCs have
1500 or fewer employees. Although it
seems certain that some of these carriers
are not independently owned and
operated, we are unable at this time to
estimate with greater precision the
number of these carriers that would
qualify as small business concerns
under SBA’s definition. Consequently,
we estimate that there are 297 or fewer
small CLEGs, and 163 or fewer small
IXCs that may be affected by the
decisions and rules adopted in this
order.

4. Description of Reporting,
Recordkeeping, and Other Compliance
Requirements

63. ALLTEL asserts that the
Commission’s proposals in the Further
Notice “could require CLECs to modify
their tariffs or to eliminate those tariffs
and negotiate individual contracts.”
This argument was echoed by other
commenters who assert that the
Commission’s proposal to adopt
mandatory detariffing would increase
carriers’ transaction costs, even though
tariff filing requirements would be
eliminated. We acknowledge these
concerns and have decided not to adopt
mandatory detariffing for all CLEC
switched access services, at this time.

64. Thus, pursuant to this order, we
allow competitive LECs to continue to
file tariffs, as long as the rates for those
services are within the defined safe
harbor. We recognize that many
CLECs—we estimate between 100-150
CLECs—may be required to re-file their
tariffs in order to comply with this
order. Given that ALTS, an organization
which represents many CLECs, has
supported this proposal, we believe that
any increased burden will be
outweighed by the benefits associated
with resolving these issues. Further, we
conclude that it is a burden that is
justified by the Act’s requirement that
all rates be just and reasonable. We are
optimistic that this approach will

provide a bright line rule that permits a
simple determination as to whether
CLEC access charges are just and
reasonable and, at the same time, will
enable both sellers and purchasers of
CLEC access services to avail
themselves of the convenience of a
tariffed service offering. Thus, we
believe that this approach should
minimize reporting and recordkeeping
requirements on IXCs and CLECs,
including any small entities, while also
providing carriers with considerable
flexibility.

5. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

65. Through this order, we seek to
resolve contentious issues that have
arisen with respect to CLEC switched
access services. Because there are both
small entity IXCs and small entity
CLECs “ often with conflicting interests
in this proceeding—we expect that
small entities will be affected by any
approach that we adopt. As discussed,
we conclude that our approach best
balances these goals by removing
opportunities for regulatory arbitrage
and minimizing the burdens placed on
carriers.

66. In this order, we adopt a
benchmark approach to CLEC access
charges. We find that this approach will
minimize the impact of the rules on
small entities in several ways. First, it
allows small business CLECs to
continue to enjoy the convenience of
offering a tariffed service, an advantage
sought by CLECs, many of which may
be relatively new and small businesses.
Second, it will enable small IXCs to
purchase most access services via tariff,
rather than having to negotiate
agreements with every CLEC. Finally,
our approach ensures that IXCs will
continue to accept and pay for CLEC
switched access services, as long as the
CLEG tariffs rates within the
Commission’s benchmarks. Many
CLECGs argued that such an outcome was
essential for new, relatively small
CLEGs to continue to offer services.

67. In this order, we consider and
reject several alternatives to the
benchmark approach. In particular, we
also considered continuing to rely on
market forces to constrain CLEC
switched access charges; adopting a
mandatory detariffing policy, which
would prohibit CLEGs from filing any
tariffs for their switched access services;
and, subjecting CLECs to the panoply of
regulation with which incumbents must
comply.

68. Although many CLECs contend
that the Commission need not take any
particular action with respect to CLEC
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switched access charges, we disagree.
We conclude that our action is
compelled by several factors, including
our desire to reduce regulatory arbitrage
opportunities and to revise our rules to
allow competitive market forces to
constrain CLEC access charges; growing
evidence that CLEC switched access
charges do not appear to be constrained
by market forces; significant concerns
that allowing IXCs to refuse to exchange
traffic without restriction may lead to a
decline in the universal connectivity
upon which telephone users have come
to rely.

69. On the other hand, we do not
impose mandatory detariffing for all
CLEC switched access services because
we believe that our benchmark
approach will provide a less drastic
alternative for carriers, including small
entity CLECs and small entity IXCs. For
example, by enabling CLECs to continue
to file tariffs within a safe harbor range,
we respond to concerns expressed by
many CLECs that complete detariffing of
CLEC services would cause significantly
increased transaction costs. We note, as
well, that many IXC commenters
supported this solution.

70. We also conclude that our
benchmark approach is more desirable
than subjecting CLECs to the panoply of
ILEC regulation. The Commission has
long stated its desire to allow
competitive forces to constrain access
charges. By adopting a benchmark
approach, we continue to allow CLECs
to tariff their services, while ensuring
IXCs and long distance customers,
generally, that CLEC rates will be just
and reasonable. We note that no
commenter favors subjecting CLECs to
dominant carrier regulation.

71. We also adopted a transition
mechanism that should minimize the
impact of the decision on all carriers,
including small entities. While we
considered adopting a benchmark that
would immediately drop CLEC access
rates to that level charged by the
competing incumbent LEC, we instead
implement the benchmark through a
three-year transition. This will allow
CLEGs, including any small businesses,
a period of flexibility during which they
can conform their business models to
the new market paradigm that we adopt,
herein. At the same time, by effecting
significant reductions in switched
access charges immediately, we will
minimize the impact that excessive
access rates might have on IXCs,
including any small businesses. We
believe that this transition should
significantly reduce the impact of this
order on small businesses.

72. In addition, by clarifying rules for
the transport and origination of traffic

between CLECs and IXCs, this order
should continue to ensure the ubiquity
of a fully interconnected
telecommunications network that
consumers have come to expect. We
considered counter-proposals from
some carriers that there should be no
obligation to exchange traffic; however,
we believe that our approach will best
satisfy the expectations of end users
who have come to rely on a seamless,
fully-interconnected telephone network.
Further, these rules should provide
considerable assurance to CLECs, many
of which may be small businesses, that
seek to offer their customers access to
the broadest range of IXCs possible.
Many of these CLECs asserted that,
without such a rule, larger, more
established IXCs likely would refuse to
exchange traffic with them, essentially
driving them out of business. Our rules
should address this concern by
requiring IXCs to exchange traffic with
CLEC:s that tariff rates within the
benchmark, where IXCs already
exchange traffic with other carriers in
the same geographic area.

73. Overall, we believe that this order
best balances the competing goals that
we have for our rules governing CLEC
switched access charges. We have not
identified any additional alternatives
that would have further limited the
impact on small entities across-the-
board while remaining consistent with
Congress’ pro-competitive objectives set
out in the 1996 Act.

74. Report to Congress: The
Commission will send a copy of this
CLEC Access Charge Reform Order,
including this FRFA, in a report to be
sent to Congress pursuant to the
Congressional Review Act. See 5 U.S.C.
801(a)(1)(A). In addition, the
Commission will send a copy of this
CLEC Access Charge Reform Order,
including FRFA, to the Chief Counsel
for Advocacy of the Small Business
Administration. A copy of the CLEC
Access Charge Reform Order and FRFA
(or summaries thereof) will also be
published in the Federal Register. See
5 U.S.C. 604(b).

V. Ordering Clauses

75. Pursuant to sections 1-5, 201-205,
303(r), 403, 502, and 503 of the
Communications Act of 1934, as
amended, this Report and Order, with
all attachments, including revisions to
part 61 of the Commission’s rules, is
hereby adopted.

76. The rule revisions adopted in this
Order shall become effective thirty days
after publication in the Federal
Register.

77. The Commission’s Consumer
Information Bureau, Reference

Information Center, shall send a copy of
this CLEC Access Charge Order,
including the Final and Initial
Regulatory Flexibility Analyses, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 61

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 61 as
follows:

PART 61—TARIFFS

Subpart C—General Rules for
Nondominant Carriers

1. The authority citation for part 61
continues to read as follows:

Authority: 47 U.S.C. 1, 4(i), 4(j), 201-205
and 403 unless otherwise noted.

2. Add §61.26 to subpart C to read as
follows:

§61.26 Tariffing of competitive interstate
switched exchange access services.

(a) Definitions. For purposes of this
section 61.26, the following definitions
shall apply:

(1) CLEC shall mean a provider of
interstate exchange access services that
does not fall within the definition of
“incumbent local exchange carrier” in
47 U.S.C. 251(h).

(2) Competing ILEC shall mean the
incumbent local exchange carrier, as
defined in 47 U.S.C. 251(h), that would
provide interstate exchange access
service to a particular end user if that
end user were not served by the CLEC.

(3) Interstate switched exchange
access services shall include the
functional equivalent of the ILEC
interstate exchange access services
typically associated with following rate
elements: carrier common line
(originating); carrier common line
(terminating); local end office switching;
interconnection charge; information
surcharge; tandem switched transport
termination (fixed); tandem switched
transport facility (per mile); tandem
switching.

(4) Non-rural ILEC shall mean an
incumbent local exchange carrier that is
not a rural telephone company under 47
U.S.C. 153(37).

(5) The rate for interstate switched
exchange access services shall mean the
composite, per-minute rate for these
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services, including all applicable fixed
and traffic-sensitive charges.

(6) Rural CLEC shall mean a CLEC
that does not serve (i.e., terminate traffic
to or originate traffic from) any end
users located within either:

(i) Any incorporated place of 50,000
inhabitants or more, based on the most
recently available population statistics
of the Census Bureau or

(ii) An urbanized area, as defined by
the Census Bureau.

(b) Except as provided in paragraphs
(c) and (e) of this section, a CLEC shall
not file a tariff for its interstate switched
exchange access services that prices
those services above the higher of:

(1) The rate charged for such services
by the competing ILEC or

(2) The lower of:

(i) The benchmark rate described in
paragraph (c) of this section or

(ii) The lowest rate that the CLEC has
tariffed for its interstate exchange access
services, within the six months
preceding June 20, 2001.

(c) From June 20, 2001 until June 20,
2002, the benchmark rate for a CLEC’s
interstate switched exchange access
services will be $0.025 per minute.
From June 20, 2002 until June 20, 2003,
the benchmark rate for a CLEC’s
interstate switched exchange access
services will be $0.018 per minute.
From June 20, 2003 until June 21, 2004,
the benchmark rate for a CLEC’s
interstate switched exchange access
services will be $0.012 per minute. After
June 20, 2005, the benchmark rate for a
CLEC’s interstate switched exchange
access services will be the rate charged
for similar services by the competing
ILEC, provided, however, that the
benchmark rate for a CLEC’s interstate
switched exchange access services will
not move to bill-and-keep, if at all, until
June 20, 2005.

(d) Notwithstanding paragraphs (b)
and (c) of this section, in the event that,
after June 20, 2001, a CLEC begins
serving end users in a metropolitan
statistical area (MSA) where it has not
previously served end users, the CLEC
shall not file a tariff for its interstate
exchange access services in that MSA
that prices those services above the rate
charged for such services by the
competing ILEC.

(e) Rural exemption. Notwithstanding
paragraphs (b) through (3) of this
section, a rural CLEC competing with a
non-rural ILEC shall not file a tariff for
its interstate exchange access services
that prices those services above the rate
prescribed in the NECA access tariff,
assuming the highest rate band for local
switching and the transport
interconnection charge. If the competing
ILEC is subject to the Commission’s

CALLS Order, 65 FR 38684, June 21,
2000, this rate shall be reduced by the
NECA tariff’s carrier common line
charge.

[FR Doc. 01-12758 Filed 5-18-01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF61

Endangered and Threatened Wildlife
and Plants; Final Rule for Endangered
Status for Astragalus pycnostachyus
var. lanosissimus (Ventura marsh milk-
vetch)

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered status for Astragalus
pycnostachyus var. lanosissimus
(Ventura marsh milk-vetch) pursuant to
the Endangered Species Act (Act) of
1973, as amended. Historically known
from a three-county region in coastal
southern California, A. pycnostachyus
var. lanosissimus was believed extinct
until its rediscovery in 1997. The only
known extant population of this
recently rediscovered plant occurs in
Ventura County, California, on less than
1 acre of degraded dune habitat that was
previously used for disposal of
petroleum wastes. The most significant
current threats to A. pycnostachyus var.
lanosissimus are direct destruction of
this population from proposed soil
remediation, residential development,
and associated activities. This taxon is
also threatened by unanticipated
human-caused and natural events that
could eliminate the single remaining
population. Competition from nonnative
invasive plant species is an additional
threat. This action will extend the Act’s
protection to this plant.

EFFECTIVE DATE: This rule is effective
June 20, 2001.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Ventura Fish and Wildlife
Office, U.S. Fish and Wildlife Service,
2493 Portola Road, Suite B, Ventura,
California 93003.

FOR FURTHER INFORMATION CONTACT: Rick
Farris or Lois Grunwald, Ventura Fish
and Wildlife Office, at the address above
(telephone 805/644—1766; facsimile
805/644—-3958).

SUPPLEMENTARY INFORMATION:

Background

Astragalus pycnostachyus var.
lanosissimus (Ventura marsh milk-
vetch) was first described by Per Axel
Rydberg (1929) as Phaca lanosissima
from an 1882 collection by S.B. and
W.F. Parish made from ‘‘La Bolsa,”
probably in what is now Orange County,
California. The combination A.
pycnostachyus var. lanosissimus was
assigned to this taxon by Philip Munz
and Jean McBurney in 1932 (Munz
1932).

Astragalus pycnostachyus var.
lanosissimus is a herbaceous perennial
in the pea family (Fabaceae). It has a
thick taproot and multiple erect, reddish
stems, 40 to 90 centimeters (cm) (16 to
36 inches (in)) tall, that emerge from the
root crown. The pinnately compound
leaves are densely covered with silvery
white hairs. The 27-39 leaflets are 5 to
20 millimeters (mm) (0.2 to 0.8 in) long.
The numerous greenish-white to cream
colored flowers are in dense clusters
and are 7 to 10 mm (0.3 to 0.4 in) long.
The calyx teeth are 1.2 to 1.5 mm (0.04
in) long. The nearly sessile, single-
celled pod is 8 to 11 mm (0.31 to 0.43
in) long (Barneby 1964). The blooming
time has been recorded as July to
October (Barneby 1964); however, the
one extant population was observed in
flower in June 1997. This variety is
distinguished from A. pycnostachyus
var. pycnostachyus by the length of
calyx tube, calyx teeth, and peduncles.
It is distinguished from other local
Astragalus species by its size, perennial
habit, size and shape of fruit, and
flowering time.

The type locality is ‘“La Bolsa,”” where
the plant was collected in 1882 by S.B.
and W.F. Parish (Barneby 1964). Based
on the labeling of other specimens
collected by the Parishes in 1881 and
1882, Barneby (1964) suggested that this
collection may have come from the
Ballona marshes in Los Angeles County.
However, Critchfield (1978) believed
that “La Bolsa” could easily have
referred to Bolsa Chica, a coastal marsh
system located to the south in what is
now Orange County. He noted that
Orange County was not made a separate
county from Los Angeles until 1889, 7
years after the Parish’s collection was
made. In the five decades following its
discovery, Astragalus pycnostachyus
var. lanosissimus was collected from
about four locations in Los Angeles and
Ventura counties, three of which are
near one another. In Los Angeles County
it was collected from near Santa Monica
in 1882, the Ballona marshes just to the
south in 1902, and ““Cienega” in 1904,
also likely near the Ballona wetlands. In
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Ventura County it was collected in 1901
and 1925 from Oxnard and in 1911 from
Ventura, a city adjacent to Oxnard. By
1964, Barneby (1964) believed that it
had certainly been extirpated from
Santa Monica southward, noting that
there was still the possibility it survived
in Ventura County (although he knew of
no locations at that time). The species
was briefly rediscovered in 1967 by R.
Chase, who collected a single specimen
growing by a roadside between the cities
of Ventura and Oxnard. Subsequent
searches uncovered no other living
plants at that location, although some
mowed remains discovered on McGrath
State Beach lands, across the road from
the collection site, were believed to
belong to this taxon (information on
herbarium label from specimen
collected by R.M. Chase, 1967). Floristic
surveys and focused searches conducted
in the 1970s and 1980s at historic
locations failed to locate any A.
pycnostachyus var. lanosissimus, and
the plant was presumed extinct (Isley
1986; Spellenberg 1993; Skinner and
Pavlik 1994) until June 12, 1997, when
a population of the plant was
rediscovered by U.S. Fish and Wildlife
Service (Service) biologist Kate
Symonds, in a degraded coastal dune
system near Oxnard, California.

Almost nothing is known of the
habitat requirements of Astragalus
pycnostachyus var. lanosissimus. All
but two of the known collections of this
taxon were made prior to 1930.
Specimen labels from these collections
and original published descriptions
contain virtually no habitat information.
The related variety, Astragalus
pycnostachyus var. pycnostachyus, is
found in or at the high edge of coastal
saltmarshes and seeps. The newly
discovered population of A.
pycnostachyus var. lanosissimus occurs
in a sparsely vegetated low area, at an
elevation of about 10 meters (30 feet), in
a site previously used for disposal of
petroleum waste products (Impact
Sciences, Inc. 1997). Dominant shrub
species at the site are Baccharis pilularis
(coyote brush), Baccharis salicifolia
(mule fat), Salix lasiolepis (arroyo
willow), and the nonnative Myoporum
laetum (myoporum) (Impact Sciences,
Inc. 1997). The population itself occurs
with sparse vegetative cover provided
primarily by Baccharis pilularis,
Baccharis salicifolia, a nonnative
Carpobrotus sp. (seafig), and a
nonnative annual grass, Bromus
madritensis ssp. rubens (red brome).
Soils are reported to be loam-silt loams
(Impact Sciences, Inc. 1997). Soils were
likely transported from other locations
as a cap for the disposal site once it was

closed. The Service is not aware of
records on the origin of the soil used to
cap the waste disposal site; however,
because of the costs of transport, the soil
source is likely of local origin.

The population of Astragalus
pycnostachyus var. lanosissimus
consisted of about 374 plants total in
1997, of which 260 were small plants,
thought to have germinated in the last
year. Fewer than 65 plants in the
population produced fruit in 1997
(Impact Sciences, Inc. 1997). The plants
are growing in an area of less than 1
acre, with one outlying plant located 10
to 20 meters (30-60 feet) from the main
group in 1997 (D. Steeck, Service, pers.
obs. 1997). In 1998, surveys revealed
192 plants. In 1999, Service efforts went
into placing hardware cloth cages
around a sample of plants. This
experimental caging was initiated due to
severe herbivory, apparently by small
mammals. An estimate of between 30
and 40 plants produced flowers in 1999,
believed to be fewer than half of those
blooming in 1998 (D. Steeck in litt.
1999).

The land on which the only known
population of Astragalus pycnostachyus
var. lanosissimus grows is privately
owned and a project to decontaminate
the soils and construct a housing
development on the site has been
proposed (Impact Sciences, Inc. 1998).
Limited efforts to assist with the
conservation of the species have been
initiated by the project proponent, the
Service, the State, and other
cooperators. The project proponent has
successfully grown plants in a remote
greenhouse facility. Several plants were
excavated from the natural population
and potted, and several plants were
started from seed gathered from the
natural population. In addition, we
cooperated with the California
Department of Fish and Game in making
conservation seed collections from the
site. This seed was divided into a seed
storage collection and a seed bulking
project at the Rancho Santa Ana Botanic
Gardens.

Previous Federal Action

Federal actions on this taxon began as
a result of section 12 of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.) (Act), which
directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct in the
United States. This report (House
Document No. 94-51) was presented to
Congress on January 9, 1975, and
Astragalus pycnostachyus var.
lanosissimus was included on List C,
among those taxa believed possibly

extinct in the wild. The Service
published a notice in the July 1, 1975,
Federal Register (40 FR 27823) of its
acceptance of the report as a petition
within the context of section 4(c)(2)
(petition provisions are now found in
section 4(b)(3)) of the Act and its
intention to review the status of the
plant taxa named therein.

On June 16, 1976, the Service
published a proposed rule in the
Federal Register (41 FR 24523) to
determine approximately 1,700 vascular
plant species to be endangered species
pursuant to section 4 of the Act. This
list, which included Astragalus
pycnostachyus var. lanosissimus, was
assembled on the basis of comments and
data received by the Smithsonian
Institution and the Service in response
to House Document No. 94-51 and the
July 1, 1975, Federal Register
publication. General comments received
in relation to the 1976 proposal were
summarized in an April 26, 1978,
Federal Register publication (43 FR
17909). In 1978, amendments to the
Endangered Species Act required that
all proposals more than 2 years old be
withdrawn. A 1-year grace period was
given to those proposals already more
than 2 years old. In a December 10,
1979, notice (44 FR 70796), the Service
withdrew the portion of the June 16,
1976, proposal that had not been made
final, along with four other proposals
that had expired. A. pycnostachyus var.
lanosissimus was included in that
withdrawal notice.

We published an updated candidate
notice of review for plants on December
15, 1980 (45 FR 82480). This notice
included Astragalus pycnostachyus var.
lanosissimus in a list of category 1
candidate species that were possibly
extinct in the wild. These category 1
candidates would have been given high
priority for listing if extant populations
were confirmed.

The Service maintained Astragalus
pycnostachyus var. lanosissimus as a
category 1 candidate in subsequent
notices published on November 28,
1983 (48 FR 53640), September 27, 1985
(50 FR 39526), and February 21, 1990
(55 FR 6184). The Service published a
notice (58 FR 51144) on September 30,
1993, in which taxa whose existence in
the wild was in doubt, including A.
pycnostachyus var. lanosissimus, were
moved to Category 2. On February 28,
1996, we published a Notice of Review
in the Federal Register (61 FR 7596)
that discontinued the designation of
category 2 species as candidates,
including those taxa thought to be
extinct. Thus, A. pycnostachyus var.
lanosissimus was excluded from this
and subsequent notices of review. In
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1997, A. pycnostachyus var.
lanosissimus was rediscovered and a
review of the taxon’s status indicated
that a proposed rule was warranted.

We published a proposed rule to list
Astragalus pycnostachyus var.
lanosissimus as endangered in the
Federal Register on May 25, 1999 (64
FR 28136). We have updated this rule to
reflect any changes in information
concerning distribution, status, and
threats since the publication of the
proposed rule.

Summary of Comments and
Recommendations

In the May 25, 1999, proposed rule
(64 FR 28136), we requested interested
parties to submit factual reports or
information that might contribute to
development of a final rule. We
contacted appropriate Federal agencies,
State agencies, county and city
governments, scientific organizations,
and other interested parties and
requested information and comments.
We published a newspaper notice
inviting public comment in the Los
Angeles Times on June 3, 1999.

During the comment period we
received comments from 4 individuals,
agencies, or group representatives
concerning the proposed rule. Two
commenters supported the proposal,
one was neutral, and one was opposed
to the proposal. Comments provided
additional information that, along with
other clarifications, has been
incorporated into the “Background” or
“Summary of Factors” sections of this
final rule. Opposing comments and our
responses are summarized as follows:

Comment 1: The proposed rule failed
to meet any listing criteria as defined by
the Act.

Response 1: We disagree. The
arguments presented in the Summary of
Factors Affecting the Species section of
the rule have been supported by the
peer review process as well as our
internal legal and biological reviews for
compliance with the Act.

Comment 2: The proposed rule
utilized outdated and incomplete data,
and failed to include information about
the horticultural experiments conducted
in central California.

Response 2: The data used in
determining the status of Astragalus
pycnostachyus var. lanosissimus was
current and complete at the time the
proposed rule was written.
Experimental horticultural activities
involving the removal of some plants
and seeds from the natural population
and their propagation in a greenhouse
facility have been initiated, and we
believe that such activities may prove to
be useful in conserving the plant

species. However, these initial
experiments have shown limited
success, and the ability to maintain
populations necessary for the recovery
of A. pycnostachyus var. lanosissimus
has not been demonstrated.

Comment 3: There are no additional
benefits for the species by listing it.

Response 3: Federal listing will
provide additional protection for the
species through Federal regulations and
recovery efforts. Additional protection
will potentially be provided through the
consultation process for projects which
may affect the species that are funded,
permitted, or carried out by a Federal
agency as required by section 7 of the
Act. In addition, Federal listing of a
species generally provides for
recognition and additional funding, by
our agency as well as others, for the
conservation and recovery of the
species. Although our recovery planning
process typically occurs after the
species has been federally listed, the
State listing of this species has served to
advance the process of identifying
appropriate recovery actions. We
currently do not know what population
size and habitat areas are needed to
support the continued existence of this
species. However, specific recovery
objectives and criteria to delist the
species in the future, including targets
for population/habitat sizes, will be
developed during the formal recovery
planning process. This process will
involve species experts, scientists, and
interested members of the public, in
accordance with the interagency policy
on recovery plans under the Act,
published on July 1, 1994 (59 FR
34272).

Peer Review

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited the expert opinions
of three peer reviewers regarding
pertinent scientific or commercial data
and assumptions relating to population
status and biological and ecological
information for Astragalus
pycnostachyus var. lanosissimus. Only
one reviewer responded. This reviewer
provided supporting information for the
listing of the species and described the
information included in the rule as
factually correct to the best of his
knowledge.

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act and regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be

determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to Astragalus pycnostachyus
var. lanosissimus are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Astragalus pycnostachyus var.
lanosissimus is believed to have been
extirpated from all but one of the
general areas from which it has been
collected. In Los Angeles County, this
taxon was collected in the late 1800s
and early 1900s from Santa Monica,
Ballona Marsh, and “Cienega” (probably
near Ballona Marsh). These coastal areas
are now urbanized within the expansive
Los Angeles metropolitan area. About
90 percent of the Ballona wetlands, once
encompassing almost 2000 acres, have
been drained, dredged, and developed
into the urban areas of Marina del Rey
and Venice (Critchfield 1978; Friends of
Ballona Wetlands 1998). Ballona Creek,
the primary freshwater source for the
wetland, had been straightened,
dredged, and channelized by 1940
(Friesen, et al. 1981). Despite periodic
surveys of what remains at the Ballona
wetlands, A. pycnostachyus var.
lanosissimus has not been collected
there since the early 1900s (Gustafson
1981; herbarium labels from collections
by H. P. Chandler and by E. Braunton,
1902, housed at U.C. Berkeley Herbaria).
Barneby (1964) believed that A.
pycnostachyus var. lanosissimus was
extirpated from all areas south of Santa
Monica by the mid-1960s. In 1987,
botanists searched for A. pycnostachyus
var. lanosissimus at previous collection
locations throughout its range in coastal
habitats, including Bolsa Chica in
Orange County and on public lands
around Oxnard in Ventura Gounty,
without success (F. Roberts, Service, in.
litt. 1987; R. Burgess, CNPS, in. litt.
1987; T. Thomas, Service, pers. comm.
1997). Point Mugu Naval Air Weapons
Station, in southern Ventura County,
may have potential habitat. Detailed
surveys have not been conducted there;
however, A. pycnostachyus var.
lanosissimus was not found during
cursory surveys of the base, and this
taxon has never been collected there.

The single known population of
Astragalus pycnostachyus var.
lanosissimus occurs near the city of
Oxnard, in a degraded backdune
community. From 1955 to 1981 the land
on which it occurs was used as a
disposal site for oil field wastes (Impact
Sciences, Inc. 1998). In 1998, the City of
Oxnard published a Final
Environmental Impact Report (FEIR) for
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development of this site (Impact
Sciences, Inc. 1998). The proposal for
the site includes remediation of soils
contaminated with hydrocarbons,
followed by construction of 364 homes
and a 6-acre lake on a total of 91 acres,
including the land on which A.
pycnostachyus var. lanosissimus grows.
The proposed soil remediation would
involve excavation and stockpiling of
the soils, followed by soil treatment and
redistribution of the soils over the site
(Impact Sciences, Inc. 1998), destroying
the A. pycnostachyus var. lanosissimus
population that was identified on the
site late in the planning process. In
order to mitigate for this loss, the project
included provisions for seed collection
and horticultural propagation, and
transplantation of greenhouse seedlings
and plants collected from the wild to
off-site locations.

The proposed project, as described in
the FEIR, would adversely affect the
only known population of A.
pycnostachyus var. lanosissimus,
resulting in the likely extinction of this
taxon in the wild. On July 27, 1999, the
California Department of Fish and Game
(CDFG) signed a Memorandum of
Understanding (MOU) with the project
proponent to establish a permanent rare
plant preserve on site and provide for
experimental off-site mitigation (see
Appendix E, CDFG 2000). The intent of
the MOU was to increase protections to
the milk-vetch beyond that in the
original project description. However,
implementing the MOU would still
result in intensive habitat disturbance
during soil remediation, up to the edge
of the extant stand of A. pycnostachyus
var. lanosissimus. Under the MOU,
when the project is complete there will
be a 5-acre preserve surrounded by
urban land use.

The small size of the preserve and its
proximity to future urban and suburban
uses makes it subject to the effects of
nonnative, invasive plant and animal
species, increased water supply due to
suburban irrigation runoff, and
chemicals such as herbicides,
pesticides, and fertilizers (see
Conservation Biology Institute 2000,
CDFG 2000 and references therein).
Independently or in combinations, these
factors present difficult management
challenges which, if not adequately
addressed, could lead to the elimination
of A. pycnostachyus var. lanosissimus
from the site. Nonnative plant and
animal species are competitors and
predators, respectively, that can directly
reduce survival of native plants, and
they can also upset the invertebrate
(pollinator) and vascular plant
associations upon which native plants
depend (Conservation Biology Institute

2000). The limited information available
about possible specific effects of
competition and predation on the
Ventura marsh milk-vetch is described
in CDFG (2000). While the life-history
requirements of the Ventura marsh
milk-vetch are not well understood, any
factor that substantially alters the
hydrology of the site, such as increases
or decreases in urban/suburban runoff,
is likely to make the site unsuitable for
this wetland species (see the discussion
of hydrology and small preserves in
Conservation Biology Institute (2000)).
Likewise, increased levels of chemicals
arriving via runoff or drift can be
expected in small preserves and can
harm native species. Specific
predictions about the effects of
chemicals such as herbicides and
pesticides on the proposed milk-vetch
preserve would be speculative at this
point, but given the proximity of the
preserve to future suburban and urban
uses, increases in pesticides or
herbicides can be expected. These
increases could harm the milk-vetch
directly, or alter the pollinator or plant
associations upon which it depends.

Fuel management is also a concern for
small preserves in urban or suburban
areas; the fire hazard at the wildland-
urban interface is receiving national and
local attention (Federal Fire Policy
2001, Ventura County 2001). In this part
of California much of the native and
some of the nonnative vegetation is
flammable. Currently the local fire
department requires 100 feet of
vegetation modification for fire safety
(Ventura County 2001). If the proposed
development design required that 100
feet of fuel modification was necessary
in the preserve, it would reduce the size
of the core preserve to 1.9 acres. Finally,
attempts to grow this species elsewhere
in the wild have failed, or require
constant intervention (Mary Meyer,
March 2000 In litt.; Wayne Ferren,
August 2000 In litt.). Thus, the preserve,
as designed, does not adequately
address the biological needs of the
species, relies on unproven management
measures, and will not insure protection
of the site.

B. Overuse for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization is not known to be a
problem for Astragalus pycnostachyus
var. lanosissimus at present. Soon after
this taxon was discovered, the project
proponent installed a fence around the
population, which appears to have been
effective in minimizing unauthorized
visitation.

C. Disease or Predation

A sooty fungus was found on the
leaves of Astragalus pycnostachyus var.
lanosissimus in late summer, 1997, as
leaves began to senesce and the plants
entered a period of dormancy (Impact
Sciences, Inc. 1997; T. Yamashita,
Sunburst Plant Disease Clinic, pers.
comm. 1998). The effects of the fungus
on the population are not known, but it
is possible that the fungus attacks
senescing leaves in great number only at
the end of the growing season. The
plants appeared robust when in flower
in June 1997, matured seed by October
1997, and were regrowing in March
1998, after a period of dormancy,
without obvious signs of the fungus (D.
Steeck, Service, pers. obs. 1997, 1998,
1999).

The seeds of Astragalus
pycnostachyus var. lanosissimus in
1997 were heavily infested with seed
beetles (Bruchidae: Coleoptera). In a
seed collection made for conservation
purposes, the Service found that while
most fruits in 1997 partially developed
at least 4 seeds, seed predation reduced
the average number of undamaged seeds
to only 1.8 per fruit (D. Steeck, Service,
and M. Meyer, CDFG, unpublished
data). Apparently heavy seed predation
by seed beetles and weevils has been
reported among other members of the
genus Astragalus (Platt et al. 1974;
Lesica 1995). The effects of seed
predation on the population and its
variability from year to year are not
known at this time.

The introduced nonnative milk snail
(Otala Iactea) was observed causing
damage to the foliage of Astragalus
pycnostachyus var. lanosissimus in
1998 and 1999 concurrent with a
dramatic decline in seedling plants (D.
Steeck, Service pers. comm. 1999).

Severely pruned plants were observed
in 1999, which was attributed to small
mammal herbivory (D. Steeck field
notes 1999).

D. The Inadequacy of Existing
Regulatory Mechanisms

The California Fish and Game
Commission listed Astragalus
pycnostachyus var. lanosissimus as
endangered under the Native Plant
Protection Act (NPPA) (chapter 1.5 sec.
1900 et seq. of the California Fish and
Game Code) and the California
Endangered Species Act (CESA)
(chapter 1.5 sec. 2050 et seq.) on April
6, 2000. California Senate Bill 879,
passed in 1997 and effective January 1,
1998, requires individuals to obtain a
section 2081(b) permit from CDFG to
take a listed species incidental to
otherwise lawful activities, and requires
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that all impacts be fully mitigated and
all measures be capable of successful
implementation. However, past attempts
to mitigate impacts to rare plant
populations have often failed (Howald
1993), and it is unclear how well these
requirements will provide for the long-
term conservation of State-listed plants.

The California Environmental Quality
Act (CEQA) requires a full public
disclosure of the potential
environmental impacts of proposed
projects. The public agency with
primary authority or jurisdiction over
the project is designated as the lead
agency, and is responsible for
conducting a review of the project and
consulting with the other agencies
concerned with the resources affected
by the project. Section 15065 of the
CEQA Guidelines requires a finding of
significance if a project has the potential
to “reduce the number or restrict the
range of a rare or endangered plant or
animal.” Species that can be shown to
meet the criteria for State listing, such
as Astragalus pycnostachyus var.
lanosissimus, are considered under
CEQA (CEQA Section 15380). Once
significant effects are identified, the
lead agency must require mitigation for
effects through changes in the project
unless the agency decides that
overriding social or economic
considerations make mitigation
infeasible. In the latter case, projects
may be approved that cause significant
environmental damage, such as
destruction of endangered species.
Protection of listed species through
CEQA, therefore, is ultimately left to the
discretion of the agency involved.

The Coastal Zone Management Act of
1972 is a Federal statute that allowed for
the establishment of the California
Coastal Act (CCA) of 1976. CCA
established a coastal zone. In Ventura
County, the site of the only known
extant population of Astragalus
pycnostachyus var. lanosissimus occurs
in the California Coastal Zone (Impact
Sciences, Inc. 1998). As required by
CCA, Ventura County has developed a
Coastal Land Use Plan. It currently
designates the area occupied by A.
pycnostachyus var. lanosissimus as
Open Space, and amendments of the
Coastal Land Use Plan will be required
for approval of a residential
development on this property. Land use
decisions made by local agencies in the
Coastal Zone are appealable to the
California Coastal Commission.
Although the Coastal Zone designation
and CEQA require that unique
biological resources, such as A.
pycnostachyus var. lanosissimus, be
considered in the planning process, any
protection offered by these regulatory

mechanisms is ultimately at the
discretion of the local and State
agencies involved and, therefore, does
not assure protection for, or preclude
the need to list, this taxon.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Astragalus pycnostachyus var.
lanosissimus is threatened with
extinction from unanticipated human
activities and natural events by virtue of
the very limited number of individuals
in, and the small area occupied by, the
only known extant population. A
wildfire in the summer before seeds
have matured, a plane crash (the taxon
is under the extended center flight line
of the Oxnard airport and a crash
occurred on the site in 1995 (Murphy in
litt. 1997), and other natural or
unanticipated human-caused events
could eliminate the existing population
and result in the extinction of this taxon
from the wild.

The single known population of this
taxon is also threatened by competition
with nonnative plant species.
Cortaderia selloana (pampas grass),
Carpobrotus sp., and Bromus
madritensis ssp. rubens are invasive
nonnative plant species that occur at the
site (Impact Sciences, Inc. 1997).
Carpobrotus sp. in particular, are
competitive, succulent species with the
potential to cover vast areas in dense
clonal mats. Bromus madritensis ssp.
rubens grew in high densities around
some mature individuals of Astragalus
pycnostachyus var. lanosissimus in
1998, and seedlings were germinating
among patches of Carpobrotus and
Bromus in 1998 (D. Steeck, pers. obs.
1998). Seedling survival rates in these
areas have not yet been determined. As
explained under factor A, managing
nonnative plants and animals and other
threats to native species is difficult in
small preserves (Conservation Biology
Institute 2000, CDFG 2000). Carpobrotus
and Bromus can compete directly with
the milk-vetch and may also alter the
microenvironment so seriously that they
alter the invertebrate (pollinator) and
vascular plant associations upon which
the milk-vetch depends (see discussion
of nonnative predators and competitors
on the site in CDFG (2000)). In addition,
the life history and biology of
Astragalus pycnostachyus var.
lanosissimus is not well known, owing
to its only recent rediscovery. It will be
many years before we understand what
factors influence seedling germination
and the production of viable seeds in
the wild.

Astragalus pycnostachyus var.
lanosissimus is also threatened by
activities in occupied habitat associated

with planning for land use at the site.
For example, the project proponents
have conducted at least two excavations
in the population to examine the soils
in which the plants occur (D. Steeck,
pers. obs. 1997) and to examine the root
structure of an adult plant (R. Smith,
R.A. Smith and Associates, pers. comm.
1998). In April 1998 the project
proponents dug up and transported
three plants out of Ventura County to a
greenhouse in central California in a
preliminary attempt at transplanting
them. In addition to the direct removal
of reproducing individuals from the
population, exploratory excavations
within the population can potentially
alter the hydrology of the micro-site
where the plants are found, reduce
seedling establishment by burying or
removing seeds and seedlings from the
soil, and injure plant roots.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
taxon in determining this final rule.
Residential and commercial
development have resulted in the loss
and alteration of this taxon’s coastal
habitat and are the most likely cause of
population extirpation historically. Loss
and alteration of habitat from soil
remediation activities and proposed
residential development threaten the
only known extant population. Other
threats include competition from
nonnative plant species and
unanticipated human activities and
natural events which could diminish or
destroy the very small extant
population. Existing regulatory
mechanisms are inadequate to protect
this taxon. Because Astragalus
pycnostachyus var. lanosissimus is in
danger of extinction throughout all or a
significant portion of its range, it fits the
Act’s definition of endangered.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management consideration or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “Conservation” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.
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Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) the species is threatened by
taking or other activity and the
identification of critical habitat can be
expected to increase the degree of threat
to the species or (2) such designation of
critical habitat would not be beneficial
to the species.

In the proposed rule, we indicated
that designation of critical habitat for
Astragalus pycnostachyus var.
lanosissimus was not prudent because
we believed that designation of critical
habitat would not provide any
additional benefit beyond that provided
through listing as endangered. We came
to that conclusion because the plant
occurs only on private land with no
known Federal nexus, because the
designation of critical habitat would not
invoke the protection afforded under
section 9, and because, in this case, with
no permit requirement, section 10 is not
applicable. In addition, the private
landowner and all appropriate non-
Federal agencies were aware of the
Federal status of this species and its
location on private land.

After further consideration, and in
light of recent court rulings regarding
critical habitat designations, we believe
that Astragalus pycnostachyus var.
lanosissimus may benefit from critical
habitat designation. For example,
critical habitat designation may educate
and inform the public and help focus
conservation efforts through future
Federal, State, and local planning efforts
and the public, by identifying the
habitat needs and crucial areas for
Astragalus pycnostachyus var.
lanosissimus. Therefore, we now believe
that critical habitat designation may be
prudent for Astragalus pycnostachyus
var. lanosissimus.

Critical habitat is not determinable
(50 CFR 424.12(a)(2)) when one or both
of the following situations exist—(1)
Information sufficient to perform
required analyses of the impacts of the
designation is lacking, or (2) the
biological needs of the species are not
sufficiently well known to permit
identification of an area as critical
habitat. Almost nothing is known of the
habitat requirements of Astragalus
pycnostachyus var. lanosissimus. All
but two of the known collections of this
taxon were made prior to 1930.

Specimen labels from these collections
and original published descriptions
contain virtually no habitat information.
The newly discovered population of A.
pycnostachyus var. lanosissimus occurs
at a site previously used for disposal of
petroleum waste products (Impact
Sciences, Inc. 1997), on soils that were
likely transported from other locations
as a cap for the disposal site once it was
closed. The original source of these soils
is not known. As a result of this lack of
information about the habitat needs of
the species, we believe that the
biological needs of the species are not
sufficiently well known to permit
designation of an area as critical habitat,
and find that critical habitat for A.
pycnostachyus var. lanosissimus is not
determinable at this time.

Our regulations (50 CFR 424.17(b)(2))
require that, when we make a “not
determinable” finding, we designate
critical habitat within two years of the
publication date of the original
proposed listing rule, unless the
designation is found to be not prudent.
However, our listing budget is currently
insufficient to allow us to immediately
complete all of the listing actions
required by the Act. Listing the Ventura
marsh milk-vetch without designation
of critical habitat will allow us to
concentrate our limited resources on
higher-priority critical habitat and other
listing actions, while allowing us to
invoke protections needed for the
conservation of this species without
further delay. We will make a
determination regarding critical habitat
in the future at such time when our
available resources and priorities allow.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages public
awareness and results in conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition from willing
sellers and cooperation with the States
and requires that recovery actions be
carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its

critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. The
single known extant population of
Astragalus pycnostachyus var.
lanosissimus occurs on privately owned
land. While currently there are no direct
Federal authorizations needed for
remediation of the contaminated soils of
the site, Federal involvement could
potentially arise from this situation in
the future.

The listing of Astragalus
pycnostachyus var. lanosissimus as
endangered will provide for the
development of a recovery plan for this
taxon. Such a plan will bring together
Federal, State, and local efforts for the
conservation of this taxon. The plan will
establish a framework for agencies to
coordinate activities and to cooperate
with each other in conservation efforts.
The plan will set recovery priorities and
describe site-specific management
actions necessary to achieve the
conservation of this taxon.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. With respect to
Astragalus pycnostachyus var.
lanosissimus, all prohibitions of section
9(a)(2) of the Act, implemented by 50
CFR 17.1 for endangered plants, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
in interstate or foreign commerce, or
remove and reduce the species to
possession from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such
endangered plants in knowing violation
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of any State law or regulation, including
State criminal trespass law. Certain
exceptions to the prohibitions apply to
agents of the Service and State
conservation agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plant
taxa under certain circumstances. Such
permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
Requests for copies of the regulations on
listed species and inquiries about
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Endangered Species Permits,
911 NE 11th Avenue, Portland, Oregon
97232-4181 (503/231-2063, facsimile
503/231-6243).

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not be
likely to constitute a violation of section
9 of the Act. The intent of this policy
is to increase public awareness of the
effect of the listing on proposed and
ongoing activities within the taxon’s
range. Astragalus pycnostachyus var.
lanosissimus is not located on areas
currently under Federal jurisdiction.
Collection, damage, or destruction of
this species on Federal lands is
prohibited (although in appropriate
cases a Federal endangered species
permit may be issued to allow collection

Federal jurisdiction constitutes a
violation of section 9 if conducted in
knowing violation of State law or
regulations, or in violation of State
criminal trespass law. Questions
regarding whether specific activities
would constitute a violation of section
9 should be directed to the Field
Supervisor of the Service’s Ventura Fish
and Wildlife Office (see ADDRESSES
section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
information collection requirements for
which the Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., is required. Any
information collection related to the
rule pertaining to permits for
endangered and threatened species has
OMB approval and is assigned clearance
number 1018—-0094. This rule does not
alter that information collection
requirement. For additional information
concerning permits and associated
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the Ventura Fish and Wildlife Office
(see ADDRESSES section).

Author

The primary authors of this notice are
Diane Steeck and Tim Thomas, U.S.
Fish and Wildlife Service, Ventura Fish
and Wildlife Office (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and record
keeping requirements, Transportation.

Regulation Promulgation

Accordingly, the Service hereby
amends part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under the families indicated, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

. ‘e . A * * * * *
for scientific or recovery purposes). requirements for threatened species, see
Such activities on areas not under 50 CFR 17.32. (h) * * =
Species P - .
Historic ; When Critical Special
Family Status . .
Scientific name Common name range listed habitat rules
FLOWERING PLANTS
* * * * * * *
Astragalus Ventura marsh milk- U.S.A. (CA) ............. Fabaceae—Pea ...... E 708 NA NA
pycnostachyus vetch.
var. lanosissimus.
* * * * * * *
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Dated: May 14, 2001.
Marshall P. Jones, Jr.,
Acting Director, Fish and Wildlife Service.
[FR Doc. 01-12663 Filed 5-18-01; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 001108316-1083-02; I.D.
0606008B]

RIN 0648—AK50

Fisheries of the Exclusive Economic
Zone Off Alaska; Improved Individual
Fishing Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
amend regulations implementing the
Individual Fishing Quota (IFQ) Program
for the Pacific halibut and sablefish
fixed gear fisheries in and off Alaska.
NMEFS has identified parts of the
program that need further refinement or
correction for effective management of
the affected fixed gear fisheries. This
action is intended to effect those
refinements and is necessary to further
the objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) with
respect to the IFQ fisheries.
DATES: Effective June 20, 2001, except
for the gear type data element of
§§679.5(1)(2)(vi) and 679.42 (j)(6),
which are not effective until the Office
of Management and Budget (OMB)
approves the information collection
requirements contained in those
sections. NMFS will announce the
effective date for those sections by
publication in the Federal Register.
Comments on the information
collections must be received by June 20,
2001.
ADDRESSES: Copies of the Regulatory
Impact Review/Supplementary Final
Regulatory Flexibility Analysis may be
obtained from Sue Salveson, Assistant
Regional Administrator for Sustainable
Fisheries, Alaska Region, NMFS, Room
453, 709 West 9th Street, Juneau, AK
99801, or P.O. Box 21668, Juneau, AK
99802, (Attn: Lori J. Gravel). Send
comments on the information
collections to NMFS and to OMB at the
Office of Information and Regulatory
Affairs, Office of Management and

Budget, Washington, DC 20503 (Attn:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
James Hale, 907-586—7228.
SUPPLEMENTARY INFORMATION:

Background

Regulations codified at 50 CFR part
679 implement the IFQ Program, a
limited access system for management
of the Pacific halibut (Hippoglossus
stenolepis) and sablefish (Anoplopoma
fimbria) fixed gear fisheries in and off
Alaska, under the authority of the
Halibut Act with respect to halibut and
the Magnuson-Stevens Act with respect
to sablefish. Further information on the
rationale for and implementation of the
IFQ Program is codified in the final rule
published in the Federal Register,
November 9, 1993 (58 FR 59375).

NMFS’ continuing assessment of the
IFQ Program’s responsiveness to
conservation and management goals for
Pacific halibut and sablefish fisheries
has produced two “omnibus” packages
of IFQ regulatory reforms since the
inception of the program (60 FR 22307,
May 5, 1995; 61 FR 41523, August 9,
1996). This final rule, the third such
“omnibus” package of regulatory
changes to the IFQ Program, amends
various portions of the program’s
implementing regulations. These
changes are necessary to promote the
ability of fishermen to conduct IFQQ
fishing operations more efficiently, to
enhance NMFS’ ability to administer the
program, and to improve the clarity and
consistency of IFQ Program regulations.

This final rule makes the following
changes to the IFQ regulations: (1) In
§679.1 Purpose and scope, adds an
explicit reference to the Halibut Act,
under which regulations in this part
regarding the Pacific halibut fishery
were developed, and in § 679.1(d) revise
“IFQ management plan” to read “IFQ
management measures’’ to prevent any
inference that the IFQ Program is itself
a “fishery management plan” as that
term is used in the Magnuson-Stevens
Act; (2) amends the requirements for
IFQ fishermen participating in open-
access sablefish fisheries in Alaska State
waters; (3) adds nomenclature to reflect
organizational changes in NMFS’
Restricted Access Management (RAM)
program; (4) amends the definition of an
IFQ landing to include vessels that are
removed from the water and put on
trailers; (5) removes the reference to an
“accompanying statement” establishing
IFQ balances; (6) adds an exemption for
lingcod fishermen using dinglebar gear
from the IFQ 6-hour prior notice of
landing and 12-hour landing window
requirements; (7) adds gear type to the

information required on a completed
IFQ landing report; (8) amends the
information required for a shipment
report to clarify which registered buyer,
in landings involving multiple
registered buyers, is responsible for
compliance with shipment report
requirements; (9) makes minor
corrections to errors arising from the
consolidation of regulations; (10)
amends the survivorship transfer
provisions to allow the temporary
transfer of a deceased QS holder’s QS
and IFQ to a designated beneficiary and
revise a paragraph on an IFQ leasing
provision that expired in 1998; (11)
amends the limitations on the use of QS
and IFQ to require annual updates on
the status of corporations, partnerships,
and other collective entities holding QS;
(12) amends the submission of appeals
to allow appeals to initial administrative
decisions to be submitted by facsimile
machine; and (13) amends reporting
requirements for consistency with the
Paperwork Reduction Act (PRA).

A detailed discussion of each of these
changes may be found in the preamble
to the proposed rule published
December 14, 2000, at 65 FR 78126.

NMFS invited public comment on the
changes contained in this action
through January 16, 2001. No comments
were received, and NMFS publishes this
rule unchanged from the proposed rule.

This rule revises regulations
pertaining to certain IFQ forms and
reports to clarify further the data
required of the public in these
collections of information. Two of the
collections of information contained in
this final rule have not yet been
authorized by OMB pursuant to the
PRA. The pertinent collections of
information are the addition of “‘gear
type” to information required in a
completed IFQ Landing Report at
§679.5 (1)(2) and the addition of a
requirement that a corporation,
partnership, and other collective entity
holding QS submit annual updates on
the status of the collective entity as such
at §679.42 (j)(5).

Classification

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection displays a currently valid
OMB control number.

This final rule contains collection-of-
information requirements subject to the
PRA and which have been approved by
OMB under OMB control number 0648—
0272. These requirements and their
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associated burden estimates per
response are: Landing Report (12
minutes); request for QS Application (30
minutes for an individual, 1 hour for an
existing corporation, 2 hours for a
dissolved corporation, and 2 hours for a
vessel); IFQ Vessel Clearance Report (12
minutes); IFQ Shipment Report (18
minutes): IFQ Transshipment
Authorization Request (12 minutes); QS
Designated Beneficiary Form (1 hour);
QS/TFQ Transfer Application (2 hours);
and Letter of Appeal (4 hours).

This rule also contains new
collection-of-information requirements,
which have been or will be submitted to
OMB for approval, and which are not
effective at this time (see the DATES
section). These two requirements are the
addition of a gear type data element to
the landing report (not expected to alter
the estimated 12 minutes response time
for the report) and a new requirement
for annual updates of identification of
current shareholders or partners (30
minutes).

Comments are invited on (a) whether
the proposed collections of information
are necessary for the proper
performance of the functions of the
agency, including whether the
information shall have a practical
utility; (b) the accuracy of the agency’s
estimate of the burden of the proposed
collections of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collections of information on
respondents, including through use of
automated collection techniques or
other forms of information technology.
Send comments on these or other
aspects of the information collections to
NMFS (see ADDRESSES) and to OMB at
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503 (Attn:
NOAA Desk Officer).

Other collections of information in
this rule have been approved by the
OMB under OMB control number 0648—
0272. These new information
requirements comprise the following
additions and revisions to the IFQ
recordkeeping and reporting
requirements: Request for QS
Application; IFQ Vessel Clearance
Report; IFQ Shipment Report; IFQQ
Transshipment Authorization Request;
QS Designated Beneficiary Form; QS/
IFQ Transfer Application; and the Letter
of Appeal.

NMFS prepared a final regulatory
flexibility analysis to describe this final
rule’s potential economic effects on
small entities. The reporting burden of
this action is identified in this final rule.
Seven changes were made to clarify the

regulations and improve regulatory
language to avoid potential confusion
for the affected small entities. Allowing
QS holders to designate a beneficiary to
receive temporary transfer privileges
provides a benefit to the families of QS
holders with a minimal burden of filling
out an application form. Allowing
administrative appeals to be submitted
by facsimile machine will reduce the
burden of submitting an appeal on the
affected families. Requiring an annual
update on the status of corporations,
partnerships, or other non-individual
entities is necessary to ensure that QS
are not erroneously issued because of
changes in these non-individual
entities, which requires an increase in
the burden to such entities because of
annual submissions. Requiring the
addition of gear type to landing reports
is necessary for the management of the
IFQ program, which is limited to certain
gear types, makes a negligible increase
to the burden of QS holders. Extending
the exemption to the 6-hour prior notice
of landing report and the 12-hour
landing requirements to lingcod
dinglebar gear troll fishermen will make
it easier for them to land small
incidental catches of halibut.
Prohibiting the removal from the water
of a vessel containing IFQ harvests
enhance NMFS’ monitoring IFQ
landings to ensure accurate accounting
of harvests against QS balances will
cause inconvenience to some IFQ
fishermen by requiring a 6-hour delay
before offloading their harvest at the
dock. The amendments to this final rule
are expected to have minimal impact on
th